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Chapter 1

Introduction to Criminal Law

#G@H@IO<MT IJODJIN JA A<DMI@NN @INCMDI@? DI JPM
>JINODOPODJI<G EPMDNKMP?@I1>@ ?D>0<0@ OC<O < K@MNJI
M@>@DQ@ A<DM IJOD>@ IJO JIGT JA OC@ >JI1?P>0 OC<O RDGG

NP=E@>0 CDH OJ KPIDNCH@IO =PO <GNJ JA OC@ N@Q@MDOT JA
OC@ K@I<GOT OC<0 < 10<O0@ H<T DHKIN@

BMW of North America, Inc. v. Ge@@1@>0DJI
"<H<B@N

Source: Image courtesy of Tara
Storm.
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IC<KO@M 'IOMJ?P>0DJI OJ IMDHDI<G *<R

1.1 Introduction

LEARNING OBJECTIVE

"@ADI@ < >MDH@

2CDN O@SO=JJF DIOMJ?P>@N TJP OJ JPM G@B<G NTNO@H DI OC@ 3IDO@? :
@G@H@ION JA<>MDH@ OC@ NK@>DAD> @G@H@ION JA >JHHJIGT @I>JPIC
HJINO >MDHDI<G ?@A@IN@N !IMDHDI<G G<R <GR<TN DIQJGQ@N OC@ BJQ@N
BJIQ@MIH@IO <>0ODJI NJ TJP RDGG <GNJ M@QD@R OC@ K@MODI@IO N@>Ol
10<O@N IJINODOPODJI <I? DON KMDI>DKG@N <N OC@T <KKGT OJ >MDHDI<G
OC@ =JJF TJP RDGG =@ >JHAIMO<=G@ RDOC OC@ G@B<G AM<H@RJMF OC
JA >MDHDI<G EPNOD>@ KMJA@NNDJI<GN

Definition of a Crime

*@OaN =@BDI <O OC@ =@BDIIDIB =dria@ AR KINO =<ND> ?@ADIDODJI JA <
>MDH@ DN <] <>0 >JHHDOO@? DI QDJG<ODJI JA < G<R KMJCD=DODIB DO JM
QDJG<0DJI JA < G<R IM? @MW MBDD®DJI<MT >JH M@ADIDODJI JA IMDH@ _ <>>
PBPNO COOK RRR TJPM?D>0ODJI<MT >JH PMDBB@<M| <=JPO >MDHDI<G
<>0 <I1? JHDNNDJI OJ <¢3KD@M 2C@ #G@H@ION JA SIMDIRG@ O DN
DHKJIMO<IO 0J PI?@MNO<I? OC<O >MDHDI<G <>0O JHDNNDJI OJ <>0 <I? >MDF
elements JM K<MON JA @Q@Mileg®BHON <GNJ <l @G@H@I0 JA @Q@MT >MDF
%@I@M<GGFor@entiPNO @I<>Qiminal lawNK@>DATDIB < >MDH@ <I? DON
@G@H@ION =@AIJM@ DO ><I KPIDNC <I DI?DQD?P<G AJM >MDHDI<G =@C<QCLC
OC@ KMDH<MT AJ>PN JA OCDN =JJF N TJP NGJRGT NO<MO 0OJ =PDG? TJPM F
PI?@MNO<I?DIB JA >MDHDI<G G<R TJP RDGG IJOD>@ NJH@ PIDLP@ >C<M<>(
3IDO@? 10<O@Na G@B<G NTNO@H

*<RN ?DAA@M NDBIDAD><IOGT AMJH NO<O@ OJ NO<O@ 2CMJPBCJPO OC@ :
NO<O@ <I? OC@ A@?@M<G BJQ@MIH@IO >MDHDI<GDU@ ?DAA@M@I0 =@C:
KG@OCJIM< JA G<RN H<F@N H@MD><I G@B<G NOP?D@N HIM@ >JHKGD><O
NOP?@ION OC@ NDU@ >PGOPM<G H<F@PK <I? B@JBM<KCD> Q<MD@OT JA
OCDN OTK@ JA G@B<G NTNO@H

*<RN DI < 2@HJ>M<OD> NJ>D@OT PIGDF@ G<RN JA I<ORR@|<IN@@ @<0@"
| <>0 >JHHDOO@? DI QDJG<O oY) ?

150 2IRHDO0G? DI ODIS NBﬂbl.@. DI?M@GDBDJP’I:I >PGOPM<G <I? CDNOJIMD><G Q<GP@ NTNO@HN .¢
JHDOO@? DI QDIG<ODJI JA k GSZFBMIPI?N GDQ@ DI ?DAA@M@I0 M@BDJIN JA OCDN >JPIOMT 2CPN TJP R

JM?@MDIB DO ?DAA@M@IO K@JKG@ @I<>0 ?DNODI>0 G<RN OC<0O =@NO NPDO OC@DM I@


http://www.yourdictionary.com/crime
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'IOMJ?P>0ODJI

AIJM PN@ DI <GG NO<O@N &JIR@Q@M OC@ =PGF JA <IT >MDHDI<G G<R JQ@
@S<HDI<ODJI JA ?DAA@M@I0 >MDH@N <I? OC@DM @G@H@ION 2J =@ <>>P
M@KM@N@IO<ODQ@ OCDN =g#R&IKRNIRIDKIC @ MAaGRO<O@N AJGGJIR <I?
KMJQD?@N AM@LP@I10 M@A@M@I1>@N OJ NK@>DAD> NO<O@ G<RN AJM DG
>C@>F OC@ HINO >PMM@I10 Q@MNDJI JA TIPM NO<O@aN G<R =@><PN@ DC
KM@N@IO@? DI OCDN =JJF

*<RN <M@ Istatic N NJ>D@OT >C<IB@N NJ ?J OC@ G<RN OC<0O BJQ@MI =@C<
#QJGQDIB Q<GP@ NTNO@HN I<OPM<GGT G@<? OJ I@R G<RN <I1? M@BPG<OL
HJ?@MI =@GD@AN GOCJPBC < >@MO<DI NO<=DGDOT DN @NN@IOD<G 0J C
J>><NDJI<GGT OC@ MPG@N HPNO >C<IB@

2MT OJ H<DIO<DI <l JK@I| HDI? RC@| M@QD@RDIB OC@ ?DAA@M@I0 <I? JAO(
>JIOM<?D>0JMT G<RN N@O AJMOC DI OCDN =JJF *<R DN IJO @S<>0O GDF@ N
OMT OJ =@>JH@ >JHAIMO<=G@ RDOC OC@ BM<T <M@< M<OC@M OC<I QD(
=G<>F JM RCDO@

KEY TAKEAWAY

Z >MDH@ DN <I <>0 >JHHDOO@? DI QDJG<ODJI JA < G<R KMJCD=DODIB |
JHDOO@? DI QDJG<ODJI JA < G<R IM?@MDIB DO 'l B@I@M<G OC@ >MI
HPNO =@ @I<>0@7? =@AIM@ OC@ >MDH@ DN >JHHDOO@?

EXERCISE

INR@M OC@ AJGGJIRDIB LP@NODJI 'C@>F TIPM <INR@M PNDIB OC@ <INF
OC@ @1? JA OC@ >C<KO@M

O@<®onzales v. Oregor8 1 "D? OC@ 31 1IPKM@H@ !'JPMO
KM@N@MQ@ -M@BJlaN MDBCO OJ G@B<GDU@ KCTND>D<I <NNDNO@
DN <Q<DG<=G@ <O OQOK &RRR G<R >JMI@GG @?P NPK>0 COHG

81 COHG
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1.2 Criminal Law and Criminal Procedure

LEARNING OBJECTIVE

IJHK<M@ >MDHDI<G G<R <I? >MDHDI<G KMJ>@?PM@

2CDN =JJF AJ>PN@iNnlhal law =PO DO J>><NDJI<GGT OJP>C@N JI DNNP@N J.
criminal procedure  NJ DO DN DHKJMO<IO OJ ?DAA@M@I0OD<0O@ =@OR@ @I O

IMDHDI<G G<R B@I@M<GGT *@hbi@Nvaig@ondA DI?DQD?P<GN DI NJ>D@OT
1JH@ >JHHJI DNNP@N DI >MDHDI<G G<R <M@ OC@ @G@H@ION JA NK@>DAI
@G@H@ION JA Q<MDJPN >MDHDI<G ?@A@IN@N !'MDHDI<G KMJ>@?PM@ B@
enforcemertA DI?DQD?P<GNa MDBCON ?PMDIB OC@ >MDHDI<G KMJ>@NN #S<
KMJ>@7?PM<G DNNP@N <M@ DI?DQD?P<GNa MDBCON ?PMDIB G<R @QIAJM>@
<MM@NO ADGDIB JA >C<MB@N OMD<G <I? <KK@<G

Example of Criminal Law Issues

IG<M< <I? *DI?< BJ JI < NCJKKDIB NKM@@ *DI?< DINDNON OC<O OC@T =MJRN
?@K<MOH@I0 NOIM@ +JH@ION <AO@M OC@T @IO@M OC@ GDIB@MD@ ?@
NPMM@KODODJPNGT KG<>@N < =M< DI C@M KPMN@ !G<M< R<O>C@N CJMI
<ITOCDIB @Q@I| OCJIPBC < N@>PMDOT BP<M? DN NO<I?DIB |@<M=T 2CDN @°
ORJ DNNP@N JA >MDHDI<G G<R  5CD>C >MDH@ ?D? *DI?< >JHHDO RC@I NC
OC@ =M< "D?!G<M< >JHHDO < >MDH@ RC@I NC@ A<DG@? OJ <G@MO OC(
*DI?<aN NCJKGDAODIB 7JP G@<MI OC@ <INR@IZ<KIO@®MP @MDBI@N <B<DINO
MIK@QMGAT? DNNP@ !IBKKO@M 2C@ #G@H@ION JAKLINDEHKO @M

.<MOD@N OJ IMDH@

Example of Criminal Procedure Issues

0@QD@R OC@ @Sd@xad Il  #S<HKG@ JA 'MDHDI<G *<R 'NNP® OC<O
*DI?< <I1? IG<M< <OO@HKO 0J G@<Q@ OC@ NOIJM@ <I? <l <G<MH DN <>0DQ<(
_ 17T JA G<R 2@ADIDIE OC@ NKMDIODIB ?JRI OC@ NOM@@O 'JGDI <KJIGD>@ JAAD>@M EPNO C<KK@IN
MDBCON <I? J=GDB<ODJIN JA OC@ RDI?JR JA CDN K<OMJG ><M JK@I| &@ C@<MN OC@ NOIM@ <G<MH N@
DI?DQD?P<GN DI NJ>D@OT <|? =@BDIN NCJJODIB <O *DI?< AMJH OC@ ><M *DI?< DN NCJO DI OC@ G@B <I
*DI?< DN OM@<0@? <O OC@ CINKDO<G AJM C@M DIEPMT <I? RC@! NC@ DN
@jf/;’JMJfg;gl“é@?f;%%'g&jzgﬁy@NON C@M <I? OM<INKIMON C@M 0J OC@ KJIGD>@ NO<ODJI &@ =MDIB
MDBCON ?PMDIB OC@ >MDHDM&IH <I? G@<Q@N C@M OC@M@ <GJI@ 2R@GQ@ CIPMN G<O@M C@ M@@
KMJ>@NN =@BDIN LP@NODJIDIB *DI?< *DI?< DHH@?D<O@GT M@LP@NON <I <OOIMI@T
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OCDN M@LP@NO <I1? >JIODIP@N OJ LP@NODJI *DI?< <=JPO OC@ M@<NJI OCC(
<G<MH R@IO JAA 5C@OC@M JGDI KMIK@MGT <MM@NO@? <I? DIO@MMJIB<(
criminal procedure DNNP@N =@TJI? OC@ N>JK@ JA OCDN =JJF &JR@Q@M OC
?2J@N DGGPNOM<O@ JI@ >MDHDI<G G<RdDNNPLrERCIHOT @ NCJIO *DI?<
DIOC@ G@B 7JP G@<MI OC@ <INR@M 0OJ OCHKOI@P NIMDHDI<G "@A@IN@N
.<MO

Figure 1.1Criminal Law and Criminal Procedure

KEY TAKEAWAY

Z IMDHDI<G G<R B@I@M<GGT ?@ADI@N OC@ MDBCON <I? J=GDB<ODJIN
DI NJ>D@OT !MDHDI<G KMJ>@?PM@ B@I@M<GGT >JI>@MIN OC@ @IA.
DI?DQD?P<GNa MDBCON ?PMDIB OC@ >MDHDI<G KMJ>@NN

IMDHDI<G *<R <I? IMDHDI<G .MJ>@?PM@
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EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

<PG <G<R @QIAIM>@H@I0 JAAD>@M <MM@NON <MI@T AIM >M@<OC
?DNOPM=<I>@ <O < NP=R<T NO<ODJI 5CDG@ <MI@T DN C<I?>PAA@? £
JIOC@ BMJPI? .<PG NCJJON <I? FDGGN CDH .<PG >G<DHN OC<O C@
<>>D?@I0<GGT BM<==@? CDN BPI DINO@<? JA CDN 2<N@M 'N OCDN <|
>MDHDI<G G<R JM >MDHDI<G KMJ>@?PM@

O@<Payton v. New York3 1 | PaytonOC@ 31 1IPKM@H@

IJPMO C@G? <,@R 7JMF NO<OPO@ PI>JINODOPODJI<G PI?@M OC@ $JI
H@I?H@I10 "D? Oe@torMPGDIB AJ>PN JI >MDHDI<G G<R JM >MDHDI<G
KMI>@?PM@ 2C@ ><N@ DN <Q<DG<ga@KONPREMIGIHEFEPNOD< >JH
PN

IMDHDI<G *<R <I? IMDHDI<G .MJ>@?PM@
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1.3 The Difference between Civil and Criminal Law

LEARNING OBJECTIVES

IJHK<M@ >DQDG <I? >MDHDI<G G<R
N>@MO<DI OC@ KMDH<MT ?DAA@M@I1>@N =@OR@@I| >DQDG GDODB
KMIN@>PODJI

*<R ><| =@ >G<NNDAD@? DI < Q<MD@OT JA R<TN -1@ JA OC@ HINO B@I|@M<!
2DQD?@N G<R DIOJ >DQDG <I? >MDHDI<G =<ND> ?@ADIDODJI JA >DQDG G<
C<QDIB 0J 2J RDOC OC@ KMDQ<O@ MDBCUSPMADISORIRREGNH A"@ADIDOD
JAIDQDG *<R _ <>>@NN@? PBPNCOOK RRR TJPM?D>0ODJI<MT >JH >DQDG G:
N OCDN ?@ADIDODJI DI?D><0O@N >DQDG G<R DN =@ R @@DABQD?P<GN |
IMDHDI<G G<R DIQJIGQ@N M@BPG<ODJIN @I<>0@? <I? @IAIM>@? =T BJQ@N
RCDG@ >DQDG G<R KMJQD?@N < M@H@?T AJM DI?DQD?P<GN RCJ I@@? OJ
<B<DINO JOC@M DI?DQD?P<GN 1JH@ @S<HKG@N JA >DQDG G<R <M@ A<HD
OMPNON <I? >JIOM<>0 G<R 'A DI?DQD?P<GN | @@ BpWEDEDBIN £<GG@?
civil litigation ~ JM < >DQDG G<RNPDO 5C@| OC@ OTK@ JA >DQDG GDODB<OL
DIEPMT OC@ DIEPMT <>ODJION ><GG@? <

Characteristics of Civil Litigation

'O DN DHKJMO<IO OJ ?DNODIBPDNC =@OR@ @| n@ival pioS&stabJl <I?
IDQDG <I? >MDHDI<G ><N@N NC<M@ OC@ N<H@ >JPMON =PO OC@T C<Q@ (
KPMKIN@N <I? M@NPGON 1JH@ODH@N JI@ N@O JA A<>ON BDE@N R<T OJ
>MDHDI<G KMIN@>PODJI 2CDN ?J@N 1JO QDJG<O@ ?IP=G@ E@JIK<M?T <I? L
>JHHJI

G@B<G <>0DJI =@OR@@! Parties in Civil thlgatlon
DI?DQD?P<GN OJ M@NJGQ@ < >DQDG
?DNKPO@ I >5DQDG GDODB<ODJI <I DIEPM@? K<MOT NP@N 0J M@>@DQ@ < >JPMO JM"
>DQDG GDODB<ODJI H<OO@MBH@D KMIK@MOT IM NJH@ NIMO JA K@MAIMH<I>@ ITJI@ RCJ DN DIEPM@
N@@FN 0J >JHK@IN<O@ < QII@PBIHD?P<G >IMKIM<ODJI IM JOC@M =PNDI@NN @IODOT]><I NP@ >DQDGG
AIM <I DIEPMT H<OO@M OC@ DIEPM@? K<MOT OC<O DN pl#ibiiif§ DN K&2BI@RATHEPNO CDME
G@B<G <>0DJI RC@M@ OC@&I? K<T AIM <I <OOIMI@T IM M@KM@N@IO CDHN@GA JM C@MN@GA &DMDII

Eé@QA%'\I/';H%'gJKwyC%PgS‘DN OC@ H<IT >JNON JA GDODB<ODJI <I? NCIPG? =@ ><M@APGGT >JIO@HKG<OC
. S >0 0C
KP=GD> ®10J < G<RNPDO

2C@ DI?DQD?P<G NPDIB DI ¥ >DQDG
GDODB<ODJI H<KOO@M
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2C@ <GG@B@? RMJIB?J@M

2C@ <GG@B@? RMJIB?J@M <I? OC@ K@MNJI IM @IODOT =@DIB NP@? <M@ :
defendant 5CDG@ OC@p@NFDN <GR<TN <NNJ>D<O@? RDOC >DQDG GDODE
RMJIB?J@M DN ><GG@? < ?@Ba@n?BiQm GDODB<ODJI <I? < >MDHDI<G KMJIN(
NJ OCDN ><| =@ >JIAPNDIB 2C@ ?@A@I1?<I0 ><| =@ <IT K@MNJI IM OCDIB OC-
C<MH DI>GP?DIB <I DI?DQD?P<G >JMKJM<ODJI JM JOC@M =PNDI@NN @I10D(
<>DQDG GDODB<ODJI HKOO@M HPNO CDM@ <I?7Kei ikihi<defOiivit@id

nothing wron®2C@ MDBCO 0J < AM@@ <OOJMI@T ?J@N 1JO <KKGT DI >DQDG G
?@A@I?<IO RCJ ><I1J0 <AAIM? <| <OOIMI@T HPNO M@KM@N@IO CDHN@GA .

Goal of Civil Litigation

2C@oalJA >DQDG GDODB<ODPRsa@Ithe plainAIM <IT DIEPMD@N <I? OJ KPO O
KG<DIODAA =<>F DI OC@ KJNDODJI OC<O K@MNJI C@G? =@AIJM@ OC@ DIEP
KMJ?P>@N DIO@M@NODIB M@NPGON 'O J>><NDJI<GGT >M@<0@N GD<=DG
RC@! OC@M@ DN 1J A<PGO JI =@C<GA JA OC@ ?@A@I?<I0 2C@ BJ<G DN 0J
RCJG@ 1JO OJ KPIDN&UINDN 1JO M@<GGT <I DNNP@ 'A OC@ ?@A@I1?<I0 C<N (
M@NJPM>@N 0J K<T NJH@ODH@N OC@ G<R M@LPDM@N OC@ ?@A@I?<I0
2J@N 1JO =@<M OC@ >JNO JA OC@ KG<DIODAAaN DIEPMT

?@A@I?<IO H<T =@ GD<=G@ RDOCJPO A<PGO DI ORJ NDOP<ODJIN $DMNO
?@A@I?<I0 QDIG<O@? H<T IJO M@LPDM@ A<PGO 3NP<GGStriotCDN DN M@A(
liability 10OMD>0O GD<=DGDOT OJMON ?J 1IJO0 M@LPDM@ A<PGO =@><PN@ OC
DIO@I0O >JHKJII@I0 10MD>0 GD<=DGDOT <I? JOC@M DIO@IO DNNP@N <M@ *
IC<KO@M 2C@ #G@H@ION JA {JMDE® NDOP<ODJI RC@M@ OC@ ?@A@I1?<
=@ GD<=G@ RDOCJPO A<PGO DN DA OC@ ?@A@I1?<I0 ?D? 1JO <>OP<GGT >JF-
<NNJ>D<O@7? RDOC OC@ <>0ODIB ?@A@$pelkinO€MieBhigC@ KIGD>T JA
CJG?DIB < N@QK<M<O@ @IODOT JM DI?DQD?P<G GD<=G@ AIJM OC@ ?@A@I7?<
vicarious liability | @S<HKG@ JA QD><MDJPN GD<=DGDOT DN @HKGJT@M @
GD<=DGDOT <GNJ M@ regdhti@at Gupexior 'A<l @QHKGIJT@@ DIEPM@N <
KG<DIODAA RCDG@ JI OG@iodye @@ GD<=G@ AJM OC@ KG<DIODAAaN DI!
RC@OC@M JM 1JO OC@ @HKGJIJT@M DN <O A<PGO IG@<MGT =@OR@@I! OC
@QHKGIT@@ OC@ @HKGIT@M B@I@M<GGT C<N OC@ =@O00@M <=DGDOT C

DL< .
>DQDG GDODB<ODJI H<oo@r\f|5%ﬁ€@p|e of Respondeat Superior

>MDHDI<G KMIN@>PODJI
*D<=DGDOT RDOCJPO DIO@

2C@ OM<INA@M JA < ?@A@
GD<=DGDOT =<N@7? PKJI < N
M@G<ODJINCDK

?J>0OMDI@ OC<0O CJG?N Od
@HKGJIT@M >DQDGGT GD<3
@HKGJIJT@@aN >JI?P>0 RCL
OC@ EJ=

igCMDN =@BDIN OC@ ADMNO ?<T <O CDN I@R EJ= <N <><NCD@M <O < GJ><G

M@NO<PM<IO !CMDN <OO@HKON 0OJ HPGODO<NF <I? KJPM CJO >JAA@@ RC

?ERMDIB JPO >C<IB@ &@ GIN@N CDN BMDK JI OC@ >JAA@@ KJO <I? NKDGGN

K@TRAB @ J1 CDN >PNOJH@M %@JAAaN C<I? | OCDN SMdIDn#@Hans<ChRE
DA C@ NPNO<DIN DIEPMD@N +>"JI<G?aN DN 1JO O@>CID><GGT <O A<PGO =I
%’g@%}]@élaN DIEPMD@N PI?@M < OC@JIMT JA M@NKJII?@<O NPK@MDJIM

G@Jl

2C@ "DAA@M@I>@ =@OR@@! 'DQDG <I? IMDHDI<G *<R



+JI@T OC@ >JPMO <R<M?N
KG<DIODAA DI < >DQDG GD(
H<OO@M

"<H<B@N OC<O >JHK@IN<O
KG<DIODAA AJM DIEPMT

"<H<B@N OC<O M@DH=PMN
KG<DIODAA AJM HJI@T NK@
OC@ >DQDG G<RNPDO

"<H<B@N ?@NDBI@? OJ KPI
OC@ ?@A@I?<IO

2C@ <O0JIMI@T M@KM@N@
A@?@M<G BJQ@MIH@IO DI
A@?@M<G >MDHDI<G KMJN

IC<KO@M 'IOMJ?P>0DJI OJ IMDHDI<G *<R

Harm Requirement

2C@ BJ<G JA >DQDG GDODB<ODJI DN OJ >JHK@IN<O@ OC@ KG<DIODAA AIM
HPNO =@ < =JI< Alir?i@ OC<O ><| KMb@@ 'A OC@M@ DN IJ @QD?@I>@ JA C<M
OC@ KG<DIODAA C<N IJ =<NDN AJM OC@ >DQDG GDODB<ODJI HKOO@M | @:
?@A@I?<IO M@<M @I?N < KG<DIODAA DI <l <POJHJ=DG@ <>>D?@10 RDOCJPC
0OJOC@ Q@CD>G@ KMIK@MOT ?<H<B@ JM KCTND><G DIEPMT #Q@I DA OC
AIM OC@ <POJHJI=DG@ <>>D?@I0 OC@ KG<DIODAA ><IIJO NP@ =@><PN@ O
l@@7? >JHK@IN<ODJI AJM <IT DIEPMD@N JM GINN@N

Damages

-AO@| OC@ KG<DIODAA NP@N OC@ ?@A@I?<I0 AIM HJI@T M<OC@M OC<I <
K@MAIJMH<I>@ JMD@I0O@? M@H@?T 'l <>DQDG GDODB<ODJI HKOO@M <IT |
<R<M?N 0OJ OC@ KG<DIODAaAMmHYexGCE@QA@M<G FDI?N JA ?<H<B@N H<T =@
<KKMJKMD<O@ 2C@ KG<DIODAAmpeNsa@ A damages RCD>C >JHK@IN<O@
AJM DIEPMio@N RCD>C M@K<T OC@ G<RNPDO @SK@IN@N <@riiveJH@ ><N
damages .PIDODQ@ ?<H<B@N <GNJ M@ A@hpl@y daheddes <M @bt
?2@NDBI@? 0J >JHK@IN<O@ OC@ KG<DIODAA =RDisNOE@ CEAIEADI?<I0
AJM ><PNDIB OC@ BNBR MTNorth America, Inc. v. Gogl <>>@NN@?
$@=MP<MT COOK RRR G<R >JMI@GG @?P NPK>0O COHG 8- COHG

Characteristics of a Criminal Prosecution

>MDHDI<G KMIN@>PODJI O<F@N KG<>@ <AO@M < ?@A@I1?<I0 QDIG<O@N -
>MDHDI<G NO<OPO@ JM DI NJH@ EPMDN?D>0ODJIN <AO@M <?@A@I1?<I0 >Jt
>MDH@ 10<OPO@N <I? >JHHJI G<KR >MDH@N <M@ 20R83PNNGPMI@N JA
*<R

Parties in a Criminal Prosecution

oC@
PDBREDBIQ@MIH@I0 DINODOPO@N OC@ >MDHDI<G KMIN@>PODJI M<OC@M C

KG<DIODAA 'AOC@ ?@A@I1?<I0 >JHHDON <ha@nidd Statdd i @nerica
@ WIENP@N OC@ >MDHDI<G KMIN@>PODJI 'A OC@ ?@A®@I1?<I0 >JHHDON < NC
BJIQ@MIH@IO JAO@I ><Ge@r@C@e State KPMNP@N OC@ >MDHDI<G KMIN@
@I&Péf >DQDG G<RNPDO OC@ <GG@B@? RMJIBekadhmN<SEGEd QIC@
1IY?DQD?P<G >JMKJIM<ODJI JM JOC@M =PNDI@NN @IODOT

DNE @ttorneyRCI M@KM@N@ION OC@ BIQ@MIH@10 >JIOMIGN OC@ >MDHDI<C
A@?@M<G >MDHDI<G KMIN@>POUD4ited SiateSiti@y 3IDO@? 10<O@N
1I0@KsSH@H@I0 JA (PNOD>@ "3IDO@7? 10<O@N OOJMI@TN _ <>>@NN@? $@=!

<COOK RRR EPNOD>@ BJQ¥PNXO@ >MDHDI<G KMIJN@>PODJI OCDN DN B@I
@>PODJI

2C@ "DAA@M@I>@ =@OR@@! 'DQDG <I? IMDHDI<G *<R
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2C@ <O0OIMI@T M@KM@N@
NO<O@ BJQ@MIH@IO DI <N
>MDHDI<G KMIN@>PODJI

BJQ@MIH@I0 <OOJMI@T R
M@KM@N@ION >MDHDI<G 7
RCJ ><I1JO <AAIM? <O0JMI@
A@@N <I? <M@ A<>DIB
DI><M>@M<ODJI

C

state prosecutor JM ddistrict attorney *3IDO@7? 10<O@Na .MIN@>PODIB OOJMI(
%<G<ST >JH R@=NDO@ <>>@NN@? $@-CMPRKITRRR B<G<ST >JH

?DM 3IDO@7?:10<0@N CRE<O@ KMIN@>POJM RIMFN AJM OC@ NO<O@ =F
<l @G@>0@7? JAAD>D<G RCIM@KM@N@ION OC@ >JPIOT RC@M@ OC@ ?@~
>JHHDOO@? OC@ >MDH@

Applicability of the Constitution in a Criminal Prosecution

2C@ ?@A@I1?<10 DI < >MDHDI<G KMIN@>PODJI ><| =@ M@KM@N@IO@? =T < |
IM 4ree<OOIMI@T K<D? AJM =T OC@ NO<O@ JM A@?@M<G BJQ@adild @IO DA
afford attorneyOs fet facing incarceratiolabama v. Shelton 3 1
<>>@NN@? PBPNO COOK RRR G<R>JMI@GG @?P NPK>0O COHG

8- COHG OOJMI@TN KMJQD?@7? =T OC@ BJIQ@MIH@IDIM@ ><GG@?
defenders 31! Y <>>@NN@? $@=MP<MT
COOK RRR G<R>JMI@GG @?P PN>J?@ ZOMGEDN < NDBIDAD><IO ?DAA@!
AMJH < >DQDG GDODB<ODJI H<KOO@M RC@M@ =JOC OC@ KG<DIODAA <I? O
<I? K<T AJM OC@DM JRI KMDQ<O@ <OOJMI@TN 2C@ >JPMO <KKJDION < AM@
M@KM@N@IO OC@ ?@A@I1?<I0 DI < >MDHDI<G KMJI& GQorRODtIb = @ Hx BXat
DI <IT >MDHDI<G KMJ>@@?DIB 2C@ 'JINODOPODJI KMJQD?@N AJM OC@ <NN
DI OC@ 1DSOC H@I?H@@riMDHDI<G ?@A@1?<I0 A<>DIB DI><M>@M<ODJI C
MDBCO 0OJ G@B<G M@KM@N@I0<ODJI M@B<M?G@NN JA R@<GOC

2C@ KM@N@I>@ JA OC@ !'JINODOPODJI <O @Q@MT KC<N@ JA < >MDHDI<G K
OC@ KMJ>@@7?DIBN NDBIDAD><IOGT AMJH OC@ >DQDG G<RNPDO 2C@ >MD
M@>@DQ@N H<IT >JINOp@R0iisti>GP?DIB OC@ MDBCO OJ M@H<DI NDG@
MDBCO OJ ?P@ KMJ>@NN JA G<R OC@ AM@ @?JH AMJH ?JP=G@ E@JK<M?T
EPMT OMD<G <HJIB JOC@MN

Goal of a Criminal Prosecution
[JOC@M NP=NO<IOD<G ?DAA@M@I>@ =@OR@@I| >DQDG GDODB<ODJI <I? >N

OC@val 0@><GG OC<0O OC@ BJ<G JA >DQDG GDODB<ODJI DN 0J >JHK@IN<OE
DIEPMD@N 'l >JIOM<NO OC@ BJ<G JA < >MDHDI<GQKMIhDE» Q@A BN IO

-l@ >JIN@LP@I>@ JA OC@ BJ<G JA KPIDNCH@IO DI < >MDHDI<G ki@ >POD
<GR<TN <l @G@H@IO DI <IT >MDHDI<G KMJ>@@?DIB 2CDN DN PIGDI

<GHJN
I
O%%Lé@)ﬁ% OC@ <=DGDOT 0OJ K<T DN < KMDJMDOT >JIND?@M<ODJI |G@<MGT I

?@A@I?<I0O RCJ ?D? IJOCDIB RMJIB 2CDN H<F@N >MDHDI<G G<R EPNOD>@ J
JQ@MT N<ODNATDIB AJM HINO NOP?@ION

@A@I?<ION
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LAW AND ETHICS: THE O. J. SIMPSON CASE
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Crimes

LEARNING OBJECTIVES
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DA%@MD@QJPN DIEPMT JM ?@NOMP>0DJI JA KMIK@MOT $@GJIID@N <Mq
5 ?0C@ CDBC@NO <I? <GG N@IO@I>DIB JKODJIN <M@ <Q<DG<=G@ "(
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Misdemeanors <M@ss seriolBC<| A@GIJID@N @DOC@M =@><PN@ OC@ DIO@I(
DNJA<GIJIR@M G@Q@G JIM =@><PN@ OC@ M@NPGO DN G@NN @SOM@H@
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IGKNNDAD><ODJI JA IMDH@N
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Z $@GJID@N <M@ BM<?@? OC@ CDBC@NO .PIDNCH@IO JKODJIN AJM
DI>GP?@ OC@ AJGGJRDIB
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GO@MI<ODQ@ N@IO@I>DIB NP>C <N KMJ=<ODJI M@C<=DGDO<
>JHHPIDOT N@MQD>@
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1.5 The Purposes o
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LEARNING OBJECTIVE
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.PIDNCH@I0O C<N ADQ@ M@>JBIDU @get&rdticdNg@phacitationrehabilitation
retribution <I? restitution

Specific and General Deterrence

"@O@MM@I>@ KM@Q@ION APOPM@ >MDH @efehddhiid Q@i i B2C@aD R J
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?2@<0C K@I<GOT OCDN FIJRG@?B@ ><I DINKDM@ < ?@@K A@<M JA >MDHDI

Incapacitation

Incapacitation KM@Q@ION APOPM@ >MDH@ =T M@HJQDIB OC@ ?@A@I17?<IO
#S<HKG@N JA DI><K<>DO<ODJI <M@ DI><M>@M<ODJI CIPN@ <MM@NO JM (
0J OC@ ?@<0C K@I<GOT

Rehabilitation
3CO@IDIB

Rehabilitation KM@Q@ION APOPM@ >MDH@ =T <GO@MDIB < ?@A@I1?<IOaN =

BGEERIBKG @N JA M@C<=DGDO<O0ODJI DI>GP?@ @?P><0ODJI<G <I? QJ><ODJI<G KM

3<§@IO@M KG<>@H@IO <I? >JPIN@GDIB 2C@ >JPMO ><I| >JH=DI@ M@C<=DGD:
DI><M>@M<ODJI JM RDOC KMJ=<ODJI JM K<MJG@ 'Il NJH@ NO<O@N AJM @S-

JONMPB JAA@I?@MN HPNO K<MOD>DK<O@ DI M@C<=DGDO<O0ODJI DI >JH=DI<OD
M<OC@M OC<| NP=HDOODIB OJ DI¥MM>@®ODOKO Y <>>@NN@?

o N MP<MT COOK G<R EPNOD< >JH <MDUJI< >J?@N ODOG@ 2CDROHG



http://law.justia.com/arizona/codes/title13/00901-01.html
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?@A@I1?<I0aN O@I1?@I>T O
M@JAA@I?

M@Q@ION >MDH@ =T BDQI
QD>ODHN <I? NJ>D@OT < A
<Q@IB@H®@IO

>JPMO JM?@M AJM>DIB OC
>MDHDI<G ?@A@I1?<10 OJ K5
C<MH JM OC@ >JNON JA >M
KMJIN@>PODJI

GDBCO@IN OC@ GJ<? JA E<DGN <I? KMDNJIf¢&dinsihew GBROMDHED <IN
M@JAA@I?DIB

Retribution

Retribution KM@Q@ION APOPM@ >MDH@ =T M@HJQDPHB0G® ?@NDM@ AIM
<Q@IB@H@IO DI OC@ AIMH JA <NN<PGO =<O0@MT <I? >MDHDI<G CJHD>D?
<B<DINO OC@ ?@A@I1?<I0 5C@| QD>ODHN JM NJ>D@OT ?DN>JQ@M OC<O O(
—@@I <?@LP<O@GT KPIDNC@? AJM < >MDH@ OC@T <>CD@Q@ < >@MO<DI
>MDHDI<G KMJ>@?PM@ DN RIMFDIB @AA@>0DQ@GT RCD>C @IC<I>@N A<L
<I? JPM BJQ@MIH@IO

Restitution

Restitution KM@Q@ION APOPM@ >MDH@ =T KPIDNCDfB&C@ly @A@1?<I0
0@NODOPODJI DN RC@I| OC@ >JPMO JM?@MN OC@ >MDHDI<G ?@A@I?<I0 O.
<IT C<MH <I? M@N@H=G@N < >DQDG GDODB<ODJI ?<H<B@N <R<M? 0@NOD(
KCTND><G DIEPMD@N GJNN JA KMJK@MOT JM HJI@T <I? M<M@GT @HJODJ
<GNJ =@neOC<0 >JQ@MN NJH@ JA OC@ >JNON JA OC@ >MDHDI<G KMIN@>F
KPIDNCH@IO

Figure 1.4Different Punishments and Their Purpose

DIB
®@GDIB JA

@
<T AIM
DHDI<G

2C@ .PMKJIN@N JA .PIDNCH@IO
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KEY TAKEAWAYS

Z 1IK@>DAD>?@O0@MM@I1>@ KM@Q@ION >MDH@ =T AMDBCO@IDIB <I DI
?2@A@I1?<I0 RDOC KPIDNCH@IO %@I@M<G ?@0@MM@I1>@ KM@Q@IO!
AMDBCO@IDIB OC@ KP=GD> RDOC OC@ KPIDNCH@IO JA <I DI?DQD?P<

Z 'I><K<>DO<0ODJI KM@Q@ION >MDH@ =T M@HJQDIB < ?@A@I1?<I0 AMJH

Z 0@C<=DGDO<ODJI KM@Q@ION >MDH@ =T <GO@MDIB < ?@A@I?<I0aN

Z 0@OMD=PODJI KM@Q@ION >MDH@ =T BDQDIB QD>0ODHN JM NJ>D@OT
<Q@IB@H@IO

Z 0@NODOPODJI KM@Q@ION >MDH@ =T KPIDNCDIB OC@ ?@A@I?<IO AD

EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

5C<O DN JI@ ?DAA@M@1>@ =@OR@@I| >MDHDI<G QD>0ODHNa M@NOD(
?<H<B@N

O@<Tampbell v. Statel 5 ? 5CT ?D? OC@ ?@A@I1?<I0 DI OCDN
><N@ >G<DH OC<O OC@ M@NODOPODJI <R<M? R<N OJJ CDBC "D? OC(
JA IMDHDI<G KK@<GN <BM@@ RDOC OC@ ?@A@I?<I0aN >G<DH 2C@
<Q<DG<=G@ <O OCONKNEFCJIG<M BJIBG@ >JH

N>CJIG<M:><N@ ><N@ CG @I <N;:N?0 <N:QODN JD
N>CJG<MM

2C@ .PMKJIN@N JA .PIDNCH@IO


http://scholar.google.com/scholar_case?case=11316909200521760089&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=11316909200521760089&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=11316909200521760089&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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1.6 Sources of Law

LEARNING OBJECTIVES

"?@IODAT OC@ OCM@ @ NJPM>@N JA G<R

O<IF OC@ OCM@@ NJPM>@N JA G<R AMJH CDBC@NO 0OJ GJR@NO
N>@MO<DI OC@ KPMKIN@ JA OC@ 31 <I? NO<O@ >JINODOPODJIN
N>@MO<DI JI@ KPMKIN@ JA NO<OPOJMT G<R

N>@MO<DI OC@ KPMKIN@ JA ><N@ G<R

"@ADI@ EP?D>D<G M@QD@R

"D<BM<H <I? @SKG<DI OC@ >JHKJI@ION JA <><N@ =MD@A

*<R >JH@N AMJH OCM@ @ KG<>@N RCD>C <M@ st@réziMa@? OJ <N OC@

Constitutional Law

2C@ ADMNO NJPM>@dastGioDal law  2RJ >JINODOPODJIN <M@ <KKGD><=G(
@Q@MT NO<O@ OC@ A@?@M<G JM 31 IJINODOPODJI RCD>C DN DI AAM>@ (
10<O@N JA H@MD>< <I? OC@ NO<O@aN >JINODOPODJI 2C@ 31 'JINODOPOI
G@B<G NTNO@H <N DN ?[MNKONBID? 2T @ *@B<G 1ITNO@H DI OC@ 3IDO@? 1¢
10<O@Na >JINODOPODJIN OTKD><GGT AJ>PN JI DNNP@N JA GJ><G >JI>@MI

2C@ KPMKIN@ JA A@?@M<G <I? NO<O@ >Ji¢0RBRODENNEBNt@dtion
MDQ<O@ DI?DQD?P<GN <M@ KMJO@>0@? =T OC@ JINODOPODJI =PO OC@
DO OC@HN@GQ@N

Example of Government and Private Action

IIM< NO<I?N JI < KP=GD> ND?@R<GF <I? >MDOD>DU@N .M@ND?@I0 -=<H<aN
GOCJPBC JOC@M DI?DQD?P<GN H<T =@ <IlJT@? =T IIM<aN RIM?a@o@ BJQ
<MM@NO JM >MDHDI<GGT KMIN@>PO@ !JIM< AJM C@M NK@@>C =@><PN@ |
OC@ 31 'JINODOPODJI BP<M<IO@@N @<>C DI?DQD?P<G OC@ MDBCO 0J NK(¢
JOC@M C<I? DA UM< R<GFN DIOJ < +<>TaN ?@K<MOH@I10 NOIJM@ <I? >MDOD
+<>TaN +<>TaN >JPG? @E@>0 |\ IJM< DHH@?D<O@GT +<>TaN <p2ilddd K@MNJ
1JO BIQ@MIH@IO <I? @C@IC<Q@ OJ <=D?@ =T OC@ !JINODOPODJI
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2C@ A@?@M<G G@BDNG<(
JABIQ@MIH@IO M@NKJINL
@I1<>0DIB A@?@M<G NO<O

2C@ NO<O@ G@BDNG<0OD(
BJIQ@MIH@IO M@NKJIND=G
@I1<>0DIB NO<O@ NO<OPO(

10<0@ >MDHDI<G NO<OPO

@

1IPM>@N JA *<R

Exceptions to the Constitution

2C@ A@?@M<G <I? NO<O@ >JINODOPODJIN <M@ =JOC RMDOO@I| RDOC RIM
OJHIM@ OC<I JI@ DIO@MKM@O<0DJI 2CPN @u@dieheWaTH<IT
>JINODOPODJIaN KMJO@>ODJIN !JINODOPODJI<G KMJO@>ODJIN <I? @S>@K
DI 7@O<DGEKO@M _1JINODOPODJI<G .MJO@>ODJIN

$IM N<A@OT <I? N@>PMDOT M@<NJIN R@ N@@ HIM@ @S>@KODJIN OJ >JIN
KMJO@>OD M schootd? prisons$IM @S<HKG@ KP=GD> N>CJJGN <I|? KMDN.
H<I?<O0O@ < >@MO<DINOTG@ JA ?M@NN AJM OC@ KPMKJIN@ JA @INPMDIB N«
AJM>DIB <I DI?DQD?P<G 0J ?M@NN < NK@>DAD> R<T >JPG? QDJG<O@ OC@ |
@SKM@NNDJI RCD>C OC@ $DMNO H@I?H@10 BP<M<IO@@N &IR@Q@M D4
><| GJR@M B<IB M@G<O@? >JIAGD>ON DI N>CJJG <I? KM@Q@I10 KMDNJI@MN
@N><KDIB OC@ BJQ@MIH@IO ><I >JINODOPODJI<GGT NPKKM@NN AM@@ NI
GJ><ODJIN

Superiority of the Constitution

-AOC@ OCM@@ NJPM>@N JA G<R >JINODOPODJI<G GigReBiI2NRBIRP@M@? O
[JO =@ NPKKG<IO@? =T @DOC@M JA OC@ JOC@M ORJ NJPM>@N JA G<R .P\
JA A@?@M<G NPKM @tddelidCE |JINODOPODJI DN OC@ HINO KM@ @HDI@IC
JA G<R <I1? NO<O@ >JINODOPODJIN ><IIJO NPK@MN@?@ DO $@?@M<G >JIN
KMJO@>ODJIN <I? A@?@M<G NPKM@H<>T {SARCONF-PRE@?@B<G 1 TNO@H |
OC@ 3IDO@? 1C4D@NKO@M IJINODOPODJI<G .MJO@>0ODJIN

Statutory Law

2C@ N@>JI? NJPM>@ JAtasiiaw 5CDG@ OC@ !JINODOPODJI <KKGD@N O.
BJIQ@MIH@IO <>0DJI NO<OPO@N <KKGT QiR v@Bhtvaea>0DJI

statute DN < RMDOO@I <I? KP=GDNC@? G<R OC<O0 ><I=@ @I<>0@? DI JI@ JA
+JNO NO<OPO@N <M@ RMDOO@I <I? QJO @edisaive=R<t¥CR@

BJIQ@MIH@IO 2CDN DN NDHKGT < BMJPK JA DI?DQD?P<GN @G@>0@? AJM O
G@BDNG<ODQ@ =M<I:E>iiiessGCE@PIBM@NN QIJIO@N A@?@M<G NO<OPO@
#Q@MT NO<O@ C<N < G@BDNG<ODQ@ =Msla {&yR@@e ><GCEaN0<O0@
G@BDNG<OPM@ QJO@N NO<O@ NO<OPO@N DIOJ G<RriAQEN O DFI@NN>J ?|
DIOJ penal code

IDQ@ =M<I>C

=G@ AIM

b O@ >DODU@IN ><| <GNJ QJO@ NO<O@ NO<OPO@N DIOJ G<R GOCJPBC

<2JKOMoSINO<O@ NO<OPO@N >DODU@IN QJODIB Ji < =<GGJO ><I @I<>0 NJF
g\@g&iﬁd’?@N $JM @S<HKG@ < H<EJMDOT JA I<GDAJIMID<aN >DODU@IN QJO@

pN1@?D>DI<G HKMDEP4GBGARMID< IJHK<NNDJI<O@ 3N@ >0 JA <G &@<GO«

&<A@OT J?7@ Y <>>@NN@7? $@=MP<MT COOK RRR >?KC ><BJQ


http://www.cdph.ca.gov/programs/mmp/Pages/Medical%20Marijuana%20Program.aspx
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5MDOO@I| KP=GDNC@? G<H
<?HDIDNOM<ODQ@ <B@I>T

5MDOO@! KP=GDNC@? G<HR
>DOT JM >JPIOT @I<>ON

BJIQ@MIH@IO <B@I>T OC<(
M@BPG<O@N DI < NK@>DA

1<HKG@ >MDHDI<G NO<OP(

RMDOO@I| =T G@B<G N>CJd
G<RT@MN <I? EP?B@N

1IPM>@N JA *<R

KMJBM<HN HHK .<B@N +@7?D><G +<MDEP<I< .MJBM<H&DKRSMID<aN OCM@(
NOMDF@N G<R R<N QJO@? DIOJ G<R =T =JOC OC@ NO<O@ G@BDNG<OPM@
<|? <>OP<GGT <KK@<MN DI OC@ !<GDAJMID< .@I<G J?@ DI ORDNI@K<M<O@
MJRI <I? %M@B (JGDQ@OO@ * .MDH@M 2CM@@ 10MDF@N]2C@ 'HK<>0 <A
"@><?@ _ *@BDNG<ODQ@ I<GTNOaN -AAD>@ R@=NDO@ <>>@NN@? $@=MI
COOK RRR G<J><BJQ :NOMDF@N :NOMDF@N; COH

Statutory LawOs Inferiority

Statutory law DN DIA@MIdkk@dtional law RCD>C H@<IN OC<O < NO<OPO@ >«
>JIAGD>0 RDOC JM <OO@HKO OJ NPK@MN@?@ >JINODOPODJI<G MDBCON '
=@OR@@I >JINODOPODJI<G <I? NO<OPOJMT G<R OC@ >JPMON HPNO M@NJ
IJPMON ><I DIQ<GD?<0@ PI>JINODOPODJI<G NO<OPO@N KPMIjiRkt2l0J OC@I
review RCD>C DN ?DN>PNN@? DI <| PK>JHDIB N@>0DJI

Administrative Laws and Ordinances

-OC@M RMDOO@!I <I? KP=GDNC@? G<RN OC<0O <KKGAdGNrarpe?P<GN <M@
laws <I? ordinances ?HDIDNOM<ODQ@ G<RN <I? IM?DI<I>@N NCJIPG? IJO NF
JM >JIAGD>0 RDOC NO<OPOJMT G<R

?HDIDNOM<ODQ@ G<RN <M@a@hiniSi@tveTagencies RCD>C <M@

BJIQ@MIH@IO<G <B@I>D@N ?@NDBI@? OJ M@BPG<O@ DI NK@>DAD> <M@<I
<B@I>D@N ><I =@ A@?@M<G JM NO<O@ <I? >JI0<DI 1J0 JIGT < G@BDNG<ODC(
@S@>PODQ@ @IAIM>@H@IO =M<I>C <I? EP?D>D<G >JPMO =M<I|>C 2C@ $.
?HDIDNOM<ODJI $" DN <l @S<HKG@ JA < A@?@M<G <?HDIDNOM<ODQ@ <B(
M@BPG<O@N <IT AJJ? KMJ?P>0ON JM ?MPBN KMJ?P>@? <I? HKMF@O@? DI OC

-M?DI<I>@N <M@ NDHDG<M 0J NO<OPQ@dé<®@ Se@KieoQIB@ OC@H DIOJ G<R
M<OC@M OC<I < NO<O@aN G@BDNG<OPM@ JM < NO<O@aN >DODU@IN -M?L
C@<GOC N<A@OT JM R@GA<M@ <I? QDJG<ODJIN JA OC@H <M@ OTKD><G(
infractions JMmisdemeanors M<OC@M @@xvies RMDOO@| G<R KMJCD=DODIB

E<TR<GFDIB RDOCDI < >DOTaN JM >JPIOTaN GDHDON DN <l @S<HKG@ JA <I J

0C<O <l
@Modsl Penal Code

OC<O <
10<0@ >MDHDI<G G<RN ?DAA@M NDBIDAD><IOGT NJDIOC@ @<MGT N<E

5 N>CJG<MN G<RT@MN <I? EP?B@N RCJR@M@ H@H=@MN JA OC@ H@MD><

> MO @? < N@O JANPBB@NO@? >MDHDI<G NaiDPEr@NCod € GO C @
DIO@IO JAOC@ +J?@G .@I<G 1J?@ R<N OJ KMJQD?@ < NO<I?<M?DU@? N@O

L%KP<OPO@N OC<0 <GG NO<O@N >JPG? <?JKO OCPN NDHKGDATDIB OC@ ?D(
3IDO@? 10<0O@Na G@B<G NTNO@H 5CDG@ OC@ +J?@G .@I<G 1J?@ C<N 1JO



http://www.cdph.ca.gov/programs/mmp/Pages/Medical%20Marijuana%20Program.aspx
http://www.lao.ca.gov/2005/3_strikes/3_strikes_102005.htm
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<?JKO@7? <H<EJMDOT JA OC@ NO<O@N C<Q@ DI>IJMKIM<O@? KIMODJIN JA
>J?@N <I? OC@ +J?@G .@I<G 1J?7@ NPMQDQ@N <N < BPD?@GDI@ <I? AJ><G |
?DN>PNNDJI RC@I NO<O@ G@BDNG<OPM@N HJ?DAT OC@DM >MDHDI<G NO:«

Case Law

2C@ OCDM? NJPM>@ dads6+vE@IC@! EP?B@N MPG@ JI OC@ A<>ON JA < K<MOI
><N@ OC@T >M@<O@egdi@<M®R G<R >JH@N AMIH A@?@M<8atdPal <I?
G<R >JH@N AMJH NO<O@ >JPMON !<N@ G<R C<N DON JMDBDIN DI #IBGDNC :

English Common Law

'1-G? #1BG<I? =@AIM@ OC@ N@OOG@H@I0 JAOC@ 3IDO@? 10<O@N ><N@
KM@Q<G@I0 NJPM>@ JA G<R 2CDN R<N DI >JIOM<NO 0OJ >JPIOMD@N OC<O /
*<RNTNO@H RCD>C KMDH<MDGT M@GD@? JI RMDOO @I >J?@N JA >JI1?P>0 (
G@BDNG<OPM@ !<N@ G<R DI #IBG<I? R<N HDM@? DI OM<?DODJI <I? GJ><G >
KMDI>DKG@N JA G<R <I? @LPDOT R@M@ OC@ BPD?@GDI@N RC@| >JPMON
<l @AAIMO OJ =@ >JINDNO@IO #IBGDNC EP?B@N H<?@ DO < KIGD>T OJ AJG
?@>DNDJIN OC@M@=T >M@<ODIB < PIDAJMH NTNO@H JA G<RN OCMJPBCJP
OC@ ADMNO ODH@ <N@ G<Bormboixl@? =@><PN@ DO R<N >JHHJI OJ OC@
@IODM@ I<a@R? "PC<DH@ "MJHHJI *<R "@ADIDODJI _ "PC<DH@ JMB R@=NDC
<>>@QNN@? LloKO@H=@MOOK RRR ?PC<DH@ JMB *@B<G"D>0ODJI<MT !
IJHHJI*<R <NKS

2C@ #IBGDNC NTNO@H JA EPMDNKMP?@I1>@ H<?@ DON R<T OJ OC@ 3IDO@°
JMDBDI<G >JGJIDNON 'IDOD<GGT OC@ OCDMO@ @I >JGJID@N PI<IDHIJPNGT
<N OC@ G<RJA OC@ G<I? GG >MDH@N R@M@ >JHHJI G<R >MDH@N <I? ><N
>MDHDI<G @QG@H@ION ?@A@IN@N <I? KPIDNCH@IO N>C@H@N %M<?P<GC
0@QJGPODJI<MT 5<M CJIJNODGDOT OJR<M? #IBG<I? <I? HI?@MI M@AIJMH G@
JA >JHHJI G<R >MDH@N <I? < HIQ@H@10 OJR<M? >J?DAD><0ODJI 10<O@N =@
>JHHJI G<R >MDH@N RDOC NO<OPO@N @I<>0@7? =T NO<O@ G@BDNG<OPM(
5DGGD<H G<>FN@i@aklntaries on the Law of Engiid>C DIO@MKM@O@? <I?
NPHH<MDU@? #IBGDNC >JHHJI G<R =@><H@ <l @NN@IOD<G M@A@M@I>@
=@B<I OC@ KMJ>@NN JA >JIQ@MODIB >JHHJI G<R KMDI>DKG@N DIOJ RMDOC
JM?DI<I>@N <I? K@I<G SRI@N'PC<DH@ "JHHJI *<R "@ADIDODJI _

"PC<DH@ JMB R@=NDO@ <>>@NN@? 10KCQBKERRR ?PC<DH@ JMB
*@B<G"D>0ODJI<MT ! lJHHJI*<R <NKS

Limitations on Common-Law Crimes

'1HI?@MI NJ>D@OT DI H<IT NO<O@N <I? OC@ A@? QW EBB3IQ@INH@I10

'<SN@ G<R JA#IBG<I? OC<O | Hudson & Goodwin3 1 <>>@NN@? 1@KO@H=@M
HDBM<O@? 0OJ OC@ 3IDO@? 10<O@N

1IPM>@N JA *<R


http://www.duhaime.org/LegalDictionary/C/CommonLaw.aspx
http://www.duhaime.org/LegalDictionary/C/CommonLaw.aspx
http://www.duhaime.org/LegalDictionary/C/CommonLaw.aspx
http://www.duhaime.org/LegalDictionary/C/CommonLaw.aspx
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1IPM>@N JA *<R

COOK JK@IEPMDNO JMB PN OC@ PIDO@? NO<O@N Q CP?NIPZB@JJ?RDI
cannobM@<0@ >MDH@N 2CDN QDJG<O@N IJODJIN JA A<DMI@NN +<FDIB PK
KPIDNCDIB OC@ ?@A@I1?<I10 AJM DO ?J@N 13O KMJQD?@ >JINDNO@I>T JM KV
G@B<G NTNO@H 'O <GNJ QDJG<O@N OC@ KMDI>DKG@ JA G@B<GDOT < >JI
>MDHDI<G EPNOD>@ @H=J?D@? DI OCDN KCM<N@ *,PGGPH >MDH@I| NDI@ (
>MDH@I_ ,J>MDH@ RDOCJPO G<R |J KPIDNCH@IO RDOCJPO >MDH@

1 NO<O@N OC<0 ?J 1J0 <GGJR >JHHJI G<Rat&SHEPNO ?@ADI@ >MDHDI<G

>JI1?P>0 'A1J NO<OPO@ @SDNON 0OJ >MDHDI<GDU@ OC@ ?@A@I1?<I0aN =@C
cannot be criminally prosecui@@| DA OC@ =@C<QDJM DN <=CIMM@IO N OC@
1J7@ NO<O@N 79I:J >JI?P>0 >JINODOPO@N <l JAA@IN@ PIG@NN DO DN < >MI
PI?@M OCDN 1J?@ JM <IJOC@M NO<OPO@ JA OCDN 10<0@_ +J?@G .@I<G 1J

2C@ >JHHJI G<R NODGG KG<TN <I DHKIJMO<IO MJG@ DI >MDHDI<G G<RH<FDII
HINO >MDH@N <M@ IJR @H=J?D@? DI NO<OPO@N !G<NNDAD><ODJI JA >MDI
HDN?@H@<IJIMN DN < M@AG@>0DJI JA #IBGDNC >JHHJI G<R *@BDNG<OPMC(
NO<OPO@N JPO JA AIMH@M >JHHJI G<R >MDH@N (P?B@N GJJF OJ OC@ >JH
?@ADIDIB NO<OPOJMT O@MHN @NO<=GDNCDIB >MDHDI<G KMJ>@?PM@ <I~
>MDH@N 2C@ 3IDO@? 10<O@N DN >JIND?@M@7? < >JHHJI G<R >JPIOMT #Q(
*JPDND<I< RCD>C DN =<N@? JI OC@ $M@I>C IDQDG J?@ <?JKON OC@ >JHH
G<R JA OC@ HxxePpRC@M@ < NO<OPO@ KMJIQD?t@NBIGC @ NRD@JI

MIHHJII *<R _ *@>0G<R >JH R@=NDO@ <>>@NN@7? 1@KO@H=@M

COOK RRR G@>0OG<R>JH?@A> COH

Example of a CourtOs Refusal to Create a Common-Law Crime

O@<Keeler v. Superior Court ? 'l KeelerOC@ ?@A@I1?<10 <OO<>F@?
CDN KM@BI<IO @S RDA@ <I? C@OM =<=T R<N OC@M@<AO@M NODGG=IMI 2(
IJPMO ?DN<GGIR@? < HPM?@M >C<MB@ <B<DINO ) @@G@M PI?@M !<GDAIM
=@><PN@ OC@ NO<OPO@ >MDHDI<GDU@? JIGT OC@ H<GD>DJPN FDGGDIB.
>JPMO M@<>C@? DON ?@>DNDJI <AO@M @S<HDIDIB OC@ >JHHJI G<R ?@AD
=@DIB <I? 2@0@MHDIDIB OC<0O OC@ ?@ADIDODJI ?D? IJO DI>GP?@ < A@OPN
M@<NJI@? O@o0ldapt create a new crRiBEOCIPO QDJG<ODIB OC@ ?P@ KMJ>@N
N@K<M<ODJI JA KIR@MN <I? <GDAJMID< . @BT>3H@MYCD=DON OC@ >M@<0O
>JHHJI G<R >MDH@N AO@&tEL@>DNDJl OC@ <GDAJMID< *@BDNG<OPM@
.@1<G 1J?7@ YOJ DI>GP?@ < AQOPN @S>@KOMB<@MCDIP@ Y

<>>@NN@? PBPNO COOK >J?@N GK ADI?G<R >JH ><>J?@ .#, N

Powerful Nature of Case Law

%@I@M<GGT DA OC@M@ DN < NO<OPO@ JI <ldDpiie@JCERONG<R FERNM KN
OC@ 'JINODOPODJI DN NPK@MDJM OJ NO<OPOJMT Grdp&iR@Q@M EP?B@N


http://openjurist.org/11/us/32/the-united-states-v-hudson-and-goodwin
http://www.lectlaw.com/def/c070.htm
http://scholar.google.com/scholar_case?case=2140632244672927312&hl=en&as_sdt=2&as_vis=1&oi=scholarr%20470
http://codes.lp.findlaw.com/cacode/PEN/3/1/8/1/s187

IC<KO@M 'IOMJ?P>0DJI OJ IMDHDI<G *<R

>JINODOPODJI<G <I? NO<OPOJMT G<R H<FDpBvediiBMR@ JA GXR EP?B@
><| DIO@MKM@O < >JINODOPODJI DI < R<T OC<0 <??N JM >M@<O@N @S>@K
KMJO@>ODJIN EP?B@ ><I<GNJ DIO@MKM@O < NO<OPO@ DI < R<T OC<O H:
PI>JINODOPODJI<G <I? PIQIAIM>@<=G@ 2CDN DN ><{mn@i@s OC@ KIR@M JA
review Marbury v. Madison31 [IM<I>C <>>@NN@? $@=MP<MT

COOK RRR G<R>JMI@GG @?P NPK>0O COHG CDNOJMD>N
311110; ; ;81 COHG

Example of Judicial Review

| @S<HKG@ JA EP?D>D<G M@ QD @ RTeXds @ JehhdQr3 DI |

JohnsorOC@ 31 1IPKM@H@ !'JPMO MPG@? OC<O =PMIDIB < AG<B DN KMJO@>C
PI?7@M OC@ $DMNO H@I?H@IO OJ OC@ 31 'JINODOPODJI 2CPN OC@ !'JPMO N
?2@A@I17?<I0aN >JIQD>0DJI PI?@M < 2@S<N NO<OPO@ OC<0O >MDHDI<GDU@?
QI@M<O@? J=E@>0 JHh@aIR JIGTinvalidatesx NO<O@ NO<OPO@ <N =@DIB
DIA@MDJM OJ OC@ 31 'JINODOP@bdhgPOG@N1 [JINODOPODJI =T <??DIB AG<I
=PMIDIB OJ OC@ $DMNO H@I?H@I0aN KMJO@>0DJI JA NK@@>C

Figure 1.8Diagram and Hierarchy of the Sources of Law

>JPMOaN KIR@M 0OJ DIQ<GD?<0@ <
NO<OPO@ <N PI>JINODOPOPJI<G

1IPM>@N JA *<R


http://www.law.cornell.edu/supct/html/historics/USSC_CR_0005_0137_ZS.html
http://www.law.cornell.edu/supct/html/historics/USSC_CR_0005_0137_ZS.html
http://www.law.cornell.edu/supct/html/historics/USSC_CR_0491_0397_ZO.html
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>JPMOaN KJIGD>T JA AJGGJ
KM@QDJPN >JPMO ?@>DND

KM@QDJPN >JPMO ?@>DN
AJGGIR@? DI NO<M@ ?@>D

IKN@ G<R OC<O C<N =@@! f
<I? KP=GDNC@"?

1IPM>@N JA *<R

Stare Decisis and Precedent

I<KN@N <M@ ?DQ@MN@ <I? ><N@ G<aWNOIEN@OGET?B@ MPG@N JI OC@ >
OC@M@ HPNO =@ < R<T OJ @INPNy@distll@it@<RRNPG? |JO =@ A<DM OJ KPIDN
NIJH@JI@ AIM >JI?P>0 OC<O DN IJO T@O DGG@B<G 2CPN EP?B@N <?CQM@
stare decisis 10<M@ ?@>DNDN DN ?@MDQ@? AMJH #IBGDNC >JHHJI G<R <I?
EP?B@N OJ AJGGJR MPGDIBN DI KM@QDJPN ><N@N KlgigegdadmN ><N@ DN >
-I>@ EP?B@N C<Q@ DNNP@? < MPGDIB JI < K<MOD>PG<M ><N@ OC@ KP=GLC
OC@ M@NPGODIB KM@>@?@10 RDGG >JIODIP@ OJ =@ AJGGIJR@? =T JOC@I
1JO <=NJGPO@ EP?B@N ><| ?2@QD<0O@ AMJH DO OJ PK?<O0O@ OC@ G<R 0J >JI
HJ?@MI @SK@>0<ODJIN

Rules of Stare Decisis and Use of Precedent

IKN@ KM@>@?@I10 DN B@dmeadCICG®M Okl C@M@ DN JAO@I HIM@ OC<
JI@ G@Q@G JA <KK@<G NJNJH@ <KK@<GN >JH@ AMJH CDBC@M >JPMON C
=JJF ?DN>PNN@N OC@ >JPMO NTNO@H DI>GP?DIB OC@C<KQ@B/L<2@Em>JPM
*@B<G 1TNO@H DI OC@ 3IDO@7? 10<O@N

+<IT >JHKG@S MPG@N BJQ@MI peceM@*IRT@MN KMDH<MDGT PN@ KM@>
DI OC@DM <MBPH@ION M<stx@@d IMCQIC@nstitution =@><PN@ DO DN NJ
NK@>DAD> 5DOC KMJK@M M@N@<M>C G<RT@MN ><| PNP<GGT ADI? KM@>
>JH@N Q@MT >GIN@ OJ H<O>CDIB OC@ A<>ON JA <IT K<MOD>PG<M ><N@ 'l
N@IN@ EP?B@N O@I1? OJ AJGGJIR KM@ev@PAMOHOGsOCbit<I? AMIH OC@
same court syste@DOC@M A@?@M<G JM NO<O@

Example of Stare Decisis and Use of Precedent

%@JAAM@T DN < ?@A@IN@ <OOJMI@T AJM 1JIM<? RCJ DN JI OMD<G AJM ADI
2C@ HPM?@M KMJIJN@>PODJI DN O<FDIB KG<>@ DI ,@R +@SD>J %@JAAM@T
KM@>@?@10 AMJH <, @R 7JMF IJPMO JA KK@<GN ?<0@? DI?D><0ODIB OC
NCIPG? C<Q@ =@@! KMIN@vha@¢ mivslaughtddO ADMNO ?@BM@@ HPM?@
M<I?Jl OC@ KMIN@>PODIB <OOJMI@T ADI?N ><N@ KM@wn@=&t0 AMJIH OC@
Supreme Couf<O@®08DI?D><0ODIB OC<O < ADMNO ?@BM@ @ HPM?@M KMJIN@
<KKMJKMD<O@ 2C@ OMD<G >JPMO RDGG KMJ=<=GT AJGGJR OC@ KM@>@?
M<I?Jl =@><PN@ DO DN I@R@M AMJH < CDBC@M >JPMO <I? AMJH OC@ N<F
<N OC@ OMD<G
RDIB

JIEfase Citation
DJI

NP @N HPN@e@ished =@>IJH@ ><N@ G<R KP=GDNC@? ><N@BNciBNJ ><C

RMapodan 2CDN =JJF @SKIN@N TJP OJ H<IT EP?D>D<G JKDIDJIN OC<O TJP C<(

JKODJI JAM@<7?DIB JI OC@ 'lO@MI@O 'O DN @NN@IOD<G OJ PI?@MNO<I? OC
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case citation 2C@ ><N@ >DO<ODJI DN OC@ N@MD@N JA IPH=@MN <I1? G@OC
JAOC@ ><N@ <I? DO ?@IJO@N OC@ ><N@aN KP=GDNC@? GJ><ODJI $JM @S
OC@ ><N@ >DO<Ré&rleEAYNSUperior Court ?

Figure 1.6<eeler Case Citation

N TIP ><IN@@ AMJH OC@ ?D<BM<H OC@ IPH=@M DN OC@ QJGPH@ IPH=(
OC<0O KP=GDNCKeRBER@ 2C@ I<H@ JA OC<O =JJFDN”". ?_ OCDN DN <l
<==M@QD<0ODBhaijie| Reports, 2d Ser&s@ IPH=@M DN OC@ K<B@ IPH=@M JA
Keeler<N@ 2C@ ?<O0@ DN OC@ ?<O0O@ OC@ '<GDAJMID< 1IPKM@H@ !'JPMC
><N@

Case Briefing

'O DN PN@APG 0J >J1?@IN@ EP?D>D<GadkDilEfIfomiar 2C@Keeler<N@
'IAJMH<ODJI OC<0O D?@IODA D@q%@@ DN NC3BBPM@ J@@G@M!<N@ MD@A

GJ><ODJI JA < KP=GDNC@? EP?D>D<G
JKDIDJI

JAY
@

R<T OJ M@?P>@ < EP?D>D
JKDIDJI OJ DON @NN@IOD<
>JHKJI@ION

Q)

1IPM>@N JA *<R


http://scholar.google.com/scholar_case?case=2140632244672927312&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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Figure 1.7<ecler Case Brief

Read this case at the followingHitix://scholar.google.com/
scholar_case?case=2140632244672927312&hl=en&as_sdt=2&as_vis=1&oi=scholarr

.P=GDNC@? EP?D>D<G JKDIDJIN <M@ RMDOO@I =T EP?B@N <I? ><I =@ G@IB
>JIO<DI HIM@ OC<I JI@ ><N@ G<R ?@K@I?DIB JI OC@ IPH=@M JA DNNP@N <
=MD@AN M@?P>@ < EP?D>D<G JKDIDJI OJ DON @NN@IOD<GN <I? ><| =@ DIN
PI?7@MNO<I?DIB OC@ HINO DHKJIMO<IO <NK@>ON JA OC@ ><N@ 10<I?<M? >
><| ?2DAA@M =PO JI@ AJMH<O OC<0O <OOJMI@TN <I? K<M<G@B<GN >JHHJIGT
DI OC@ AJGGJRDIB K<M<BM<KC

0@QD@RKHe@r<N@ =MD@A 2C@ ><N@ =MD@A NCJIP@R@BBLREOC OC@
DI>GP?DIB @fgiion 2C@ |@SO >JHKJII@I0 JA OC@ ><N@ =MD@A NCJIPG? =@ (
procedural facts 2C@ KMJ>@7?PM<G A<>ON NCJPG? DI>GP?@ ORJ KD@>@N JA
who is appealing? which courOC@ ><N@ DN DI N TJP ><| N@ ®e&M3H<XD@ @
=MD@A Y@@G@M =MJPBCO <I <KKGD><ODJI AJM < RMDO JA KMJCD=DODJI <
I<GDAJMID< 1IPKM@H@ 'JPMO $JGGJRDIB OC@ KMJ>@stRigaGtiteFams<M@ O
RCD>C NCJPG? =@ < NCIJMO ?@N>MDKODJI JA OC@ A<>0ON OC<0O DINODB<O(
<KK@<G 2C@ KMJ>@?PM<G <I? NP=NO<IODQ@ A<>ONssé2&18 GINRNG @-DND(
OC@ LP@NODJI OC@ >JPMO DN @S<HDIDIB RCD>C DN PNP<GGT OC@ BMJPI
><N@ =MD@A NCJIJPG? KCM<N@ OC@ DNNP@ <N < LP@NODJI <N@N PNP<GC


http://scholar.google.com/scholar_case?case=2140632244672927312&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=2140632244672927312&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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DNNP@ 2C@ ><N@ =MD@A ><I NO<O@ <GG OC@ DNNP@N JM JIGT OC@ DNN
2C@ubstantive holding >JH@N <AO@M OC@aDiNAIR@hdxddse lawl? <INR@MN
OC@ DNNP@ LP@NODJI 'AHIM@ OC<I| JI@ DNNP@ DN KM@N@IO@? DI OC@
NP=NO<IODQ@ CJG?DIB NCJPG? <??M@NN @<>C DNNP@

Figure 1.8=xample of a Substantive Holding

Marbury v. Madison, 5 U.S. (1 Cranch) 137h¢i@0@&ww.law.cornell.edu/supct/htmi/historics/
USSC_CR_0005_0137_ZS.html

procedural holding NCJPG? AJGGJR OC@ NP=NO<IODQ@ CJG?DIB 2C@ KMJ>
CJG?DIB ?DN>PNN@N RC<O OC@ >JPMO ?D? KMJ>@?PM<GGT RDOC OC@ ><|
M@Q@MNDIB OC@ GJR@M >JPMOaN MPGDIB <AADMHDIB O@@u&tiiR@m >JPN
sentencBNNP@? =T OC@ GJR@M >JPMO 2CDN =JJF ?DN>PNN@N >JPMO KMJ>
IC<KO@M 2C@ *@B<G 1TNO@H DI OC@ 3@ >=FO<@NG QDO<G OJ OC@
=MD@A Dhi@B@e 2C@ M<ODJI<G@ ?DN>RNN@MNETE@C@ EP?B@N RC@!I
MPGDIB JI OC@ ><N@ 0<ODJXHeqi@dyRCD>C DN 1JO O@>CID><GGT ><N@ G<R
><| NODGG =@ PN@? <N KM@>@?@I10 DI >@MO<DI DINO<I>@N

-l@ EP?B@ RMDO@N OC@ EP?D>D<G JKDIDJI (P?B@N QJO@ CJR OJ MPG@ <
NPKKIMO@? =T < PI<IDHJPN MPGDIB ->><NDJI<GGT JOC@M EP?B@N RDGG F
EP?D>D<G JKDIDJI 'A< EP?B@ <BM@@N RDOC OC@ EP?D>D<G JKDIDJI OC@

1IPM>@N JA *<R


http://www.law.cornell.edu/supct/html/historics/USSC_CR_0005_0137_ZS.html
http://www.law.cornell.edu/supct/html/historics/USSC_CR_0005_0137_ZS.html
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concurring opinion RCD>C @SKG<DIN RCT OC@ EP?B@ <BM@@N 'A< EP?B@
OC@ EP?D>D<G JKDIDJI OC@ EP?B@iis¥eGtihBMRia@ <@ SKG<DIDIB RCT OC@
EP?B@ ?DN<BM@@N 2C@ ?DNN@IODIB JKDIDJI RDGG 1JO >C<IB@ OC@ EP?L
H<T <GNJ =@ PN@? <N KM@>@7?@I10 DI < APOPM@ ><N@ DA OC@M@ <M@ BI
G<R

KEY TAKEAWAYS

Z 2C@ OCM@@ NIPM>@N JA G<R <M@ >JINODOPODJI<G NO<OPOJMT <

Z 2C@ NIJPM>@N JA G<R <M@ M<IF@? <N AJGGJRN ADMNO >JINODOPOL
NO<OPOJMT <I|? OCDM? ><N@ G<R GOCJPBC DO DN O@>CID><GGT M
GIJR@NO EP?D>D<G M@QD@R H<F@N ><N@ G<R <| @SOM@H@GT KJF
G<R

Z 2C@ KPMKJIN@ JA OC@ 31 <I? NO<O@ >JINODOPODJIN DN OJ M@BPG«<(
<>0DJI

Z -l@ KPMKIN@ JA NO<OPOJMT G<R DN OJ M@BPG<O@ DI?DQD?P<G JM

Z 2C@ KPMKIN@ JA ><N@ G<R DN OJ NPKKG@H@IO OC@ G<R RC@I! OC¢
NO<OPO@ JI KJIDIO <I? <GNJ OJ DIO@MKM@O NO<OPO@N <I? OC@ >JIN

Z 2C@ >JPMOaN KJR@M OJ DIQ<GD?<0O@ NO<OPO@N <N PI>JINODOPOD.
EP?D>D<G M@QD@R

Z 2C@ >JHKJII@ION JA < ><N@ =MD@A <M@ OC@ AJGGJRDIB

2C@ ODOG@ KGPN >DO<0ODJI 2C@ >DO<0ODJI DI?D><O@N RC@N
OC@ ><N@

2C@ KMJI>@?PM<G A<>ON JAOC@ ><N@ 2C@ KMI>@?PM<G A<>
RCJ DN <KK@<GDIB <I? DI RCD>C >JPMO OC@ ><N@ DN GJ><0@"
2C@ NP=NO<IODQ@ A<>ON 2C@ NP=NO<IODQ@ A<>ON ?DN>PNI
C<KK@I@? OJ DINODB<O@ OC@ ><N@

2C@ DNNP@ 2C@ DNNP@ DN OC@ LP@NODJI OC@ >JPMO DN @
2C@ NP=NO<IODQ@ CJG?DIB 2C@ NP=NO<IODQ@ CJG?DIB <INR
OC@ DNNP@ LP@NODJI <I? DN OC@ ><N@ G<R

2C@ KMJI>@?PM<G CJG?DIB 2C@ KMJI>@?PM<G CJG?DIB ?DN>PH}
RC<0O OC@ >JPMO ?D? KMJI>@?PM<GGT RDOC OC@ ><N@

2C@ M<ODJI<G@ 2C@ M<ODJI<G@ DN OC@ M@<NJI OC@ >JPMC
R<T DO ?D?
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EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

&<G DIQ@ION < I@R ?MPB OC<0O >M@<O0O@N < NO<O@ JA @PKCJIMD< RC
I<| &<G =@ >MDHDI<GGT KMIN@>PO@? AJM DIB@NODIB CDN I@R ?MPE
0@<8haw v. Murphy 31 "D? OC@ 31 1IPKM@H@ 'JPMO
<GGJR KMDNJI DIH<KO@N OC@ $DMNO H@I?H@10O MDBCO OJ BDQ@ JO!
G@B<G <?QD>@ 5CT JM RCT 1JO 2C@ ><N@ DN <Q<DG<=G@ <O OCDN
COOK N>CJG<M BJJBG@ >JH
N>CJIG<M:><N@ ><N@ CG @I <N;N?0 <N;ODN JD
N>CJIG<MM
0@<? (PNOD>@ 1><GD<aN ?DNN@ |QaVA eidelRITBtas3 1

5C<0O DN OC@maryM@<NJIl (PNOD>@ 1><GD< ?DNN@I0@? OJ OC@
1IPKM@H@ 'JPMOaN JKDEwience2C@ ?DNN@IODIB JKDIDJI DN <Q<DG<=(
<O OCDN @DIBK RRR G<R >JMI@GG @?P NPK>0 COHG 8" COHG
2C@ EP?D>D<G JKOUIBMt&rce v. Texabl <Q<DG<=G@ <O OCDN GDIF
COOK RRR G<R >JMI@GG @?P NPK>0O COHG 81 COHG



http://scholar.google.com/scholar_case?case=9536800826824133166&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=9536800826824133166&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=9536800826824133166&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://www.law.cornell.edu/supct/html/02-102.ZD.html
http://www.law.cornell.edu/supct/html/02-102.ZS.html
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1.7 End-of-Chapter Material
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Summary

>MDH@ DN <>0DJI JM DI<>0DJI DI QDJG<ODJI JA < >MDHDI<G G<R IMDHDI<G G<RN Q<MT AMJH NO<O(
0J A@?@M<G

2C@ NOP?T JA >MDHDI<G G<R ?@ADI@N >MDH@N <I1? 2@A@IN@N OJ >SMDH@N 2C@ NOP?T JA >MDHDI:
@IAIM>@H@10 JA MDBCON =T DI?DQD?P<GN RCDG@ NP=HDOODIB 0J BJQ@MIH@IO DIQ@NODB<ODJI
<|? <KK@<G

>DQDG G<RNPDO JM >DQDG GDODB<ODJI HKOO@M M@NJGQ@N < ?DNKPO@ =@OR@ @I DI?DQD?P<G
K<MOT <I1? 2@A@I1?<I0 OC@ <GG@B@? RMJIB?2J@M #Q@MT >DQDG GDODB<ODJI H<KOO@M DI>GP?@"
RCD>C C<N NPAA@M@? C<MH 2C@ BJ<G JA OC@ >DQDG GDODB<ODJI H<KOO@M DN 0OJ >JHK@IN<O@ (
>JPMO ><| >JHK@IN<O@ OC@ KG<DIODAA =T <R<M?DIB HJI@T RCD>C DN ><GG@? ?<H<B@N JOC K<M
H<OO@M HPNO M@KM@N@I0 OC@HN@GQ@N JM CDM@ KMDQ<O@ <OOJMI@TN

>MDHDI<G KMIN@>PODJI O<F@N KG<>@ RC@! OC@ BIJIQ@MIH@IO M@KM@N@IO@? =T < KMIN@>PO
<B<DINO OC@ ?@A@I?<IO OC@ <GG@B@? RMJIB?2J@M AIM >JHHDOODIB < >MDH@ 1JH@ >MDHDI<G K
DI>GP?@ < QD>0ODH JM C<MH =@><PN@ OC@ BJ<G JA OC@ >MDHDI<G KMIN@>PODJI DN KPIDNCH®@IC
>MDHDI<G KMIN@>PODJI DIQJIGQ@N OC@ BJIQ@MIH@IO NJ OC@ 31 <I? NO<O@ >JINODOPODJIN KMJQ!
RDOC @SOM< KMJO@>ODJIN 1JO0 KM@N@IO DI < >DQDG G<RNPDO NP>C <N AM@@ >JPIN@G RC@I| OC(
A<>DIB DI><M>@M<ODJI

IMDH@N ><I =@ >G<NNDAD@? <>>JM?DIB OJ OC@ N@Q@MDOT JA KPIDNCH@IO 2C@ HINO N@VMDJPN
JAN@IO@I>DIB JKODJIN <Q<DG<=G@ <M@ A@GJID@N +DN?@H@<IIMN <M@ G@NN N@MDJPN OC<I A
N@IO@I>DIB JKODJIN $@GJIT HDN?@H@<IIMN ><I =@ KMIN@>PO@? <I? KPIDNC@? <N < A@GJIT IM < |
?@K@I1?DIB JI OC@ >DM>PHNO<I>@N 'IAM<>0DJIN <GNJ ><GG@? QDJG<ODJIN <M@ OC@ G@<NO N@I
I1JO DIQJGQ@ DI><M>@M<O0DJI 2C@ KPMKJIJN@N JA KPIDNCDIB < >MDHDI<G ?@A@I1?<I0 <M@ =JOC NK@
?2@0@MM@I>@ DI><K<>DO<ODJI M@C<=DGDO<0ODJI M@OMD=PODJI <I? M@NODOPODJI

*<R >JH@N AMJH OCM@ @ NJPM>@N OC@ !JINODOPODJI < NO<OPO@ JM<><N@ 2C@ !JINODOPODJI
G<R =PO DN JIGT <KKGD><=G@ RC@I| OC@M@ DN BIQ@MIH@IO <>0ODJI 10<OPOJMT G<R <KKGD@N OJ
>JINODOPODJI<G G<R I<N@ G<R DN G<R H<?@ =T EP?B@N RC@I OC@T MPG@ JI OC@ A<>ON JA < ><N(
O@>CID><GGT DIA@MDJM 0OJ NO<OPOJMT G<R EP?B@N HPNO DIO@MKM@O NO<OPO@N <I? OC@ JIN
HINO KIR@MAPG NIJPM>@ JA G<R 5C@I <><N@ DIQ<GD?<O@N < NO<OPO@ <N PI>JINODOPODJI<G OC
M@QD@R <N@ G<R NO<TN >JINDNO@IO =@><PN@ EP?B@N AJGGJR KM@QDJPN >JPMO ?@>DNDJIN :
><GG@? NO<M@ ?@>DNDN G@I?N KM@?D>0<=DGDOT OJ ><N@ G<R =PO DN 1JO <=NJGPO@ <I? >JPM(
OC@ G<R

#1? JA IC<KO@M +<O@MD<G
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YOU BE THE LAWYER

0@<? OC@ KMJHKO M@QD@R OC@ ><N@ <I? OC@I|?@>D?@ RC@OC@M
<>>@KO JM M@E@>0 OC@ ><N@ DA TIP R@M@ OC@ G<RT@M !C@>F TJI
OC@ <INR@M F@T <O OC@ @I1? JA OC@ >C<KO@M

7JP <M@ <I @SK@¥ididl law1JOcivil litigation 5JPG? TJRccept IM
reject OCDN ><N@ G@s&€fean Community v. Bush ? OC 'DM

2C@ ><N@ DN <Q<DG<=G@ <OCOQOONNZDIF<M BJIBG@ >JH
N>CJG<M:><N@ ><N@ CG @I <N:N?0 <N:QDN JD
N>CJIG<MM
7JP <M@ <I @SK@¥iDidl law1JO criminal procedur&JPG? TJP
acceptJMeject OCDN ><N@ P@pte v. Wrotten , 7 1GDK -K

2C@ ><N@ DN <Q<DG<=G@ <COURNGHREPNOD< >JH ><N@N
|@R TIMF <KK@GG<O@ ?DQDNDJI ADMNO ?@K<MOH@10 COHC
7JP <M@ <I| @SK@dsutional lanbJPG? TJRccept JMreject OCDN
><N@ O@&ilsonv. Layne 31 2C@ ><N@ DN <Q<DG<=G@ <O
OCDN GOBOK RRR G<R >JMI@GG @?P NPK>0 COHG 81 COHG
0@M@<? LP@NODJI !'C<IB@ TIPM @SK@MODN@ OJ >JINODOPODJI<G
<KKGD @¢timihal prosecutionsJPG? TJRccept IMreject OC@ilson
><N@

Cases of Interest

Z Padilla v. Gonzales$ ? ?DN>PNN@N H<GPH DI N@ <I?
H<GPH KMJCD=DOPH >RIOGKNN>CJG<M BJIBG@ >JH
N>CIG<M><N@ ><N@ L H<GPHDIN@

H<GPH DI KMJCD=DOPH CG @I <N;N?0 <N:;TGJ  <N;QDN

Z Rogers v. Tennesse8 1 ?DN>PNN@N < NO<O@aN <=DGDOT C
>M@<0@ < >JHHJI G<R >CMBKD RRR G<R >JMI@GG @?P NPK>0O
COHG 81 COHG

Z Roev. Wade 31 DN OC@ ><N@ DI RCD>C OC@ 31
IPKM@H@ 'JPMO DIQ<GD?<O@N < NO<O@ NO<OPO@ >MDHDI<C
COOK RRR G<R >JMI@GG @?P NPK>0O COHG CDNOJMD>N
3115;10; ; :8-COHG
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http://scholar.google.com/scholar_case?case=14748284771413043760&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=14748284771413043760&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=14748284771413043760&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://law.justia.com/cases/new-york/appellate-division-first-department/2010/2010-04501.html
http://law.justia.com/cases/new-york/appellate-division-first-department/2010/2010-04501.html
http://www.law.cornell.edu/supct/html/98-83.ZS.html
http://scholar.google.com/scholar_case?case=5187582705718052419&q=malum+in+se+malum+in+prohibitum&hl=en&as_sdt=2,5&as_ylo=2004&as_vis=1
http://scholar.google.com/scholar_case?case=5187582705718052419&q=malum+in+se+malum+in+prohibitum&hl=en&as_sdt=2,5&as_ylo=2004&as_vis=1
http://scholar.google.com/scholar_case?case=5187582705718052419&q=malum+in+se+malum+in+prohibitum&hl=en&as_sdt=2,5&as_ylo=2004&as_vis=1
http://www.law.cornell.edu/supct/html/99-6218.ZS.html
http://www.law.cornell.edu/supct/html/99-6218.ZS.html
http://www.law.cornell.edu/supct/html/historics/USSC_CR_0410_0113_ZO.html
http://www.law.cornell.edu/supct/html/historics/USSC_CR_0410_0113_ZO.html
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Articles of Interest

Z +J?@G .@I<G JTWOK G@B<G ?D>0DJI<MT OC@AM@ @?D>0DJI|
+J?2@G .@I<G 1J?@

Z 10<M@ ?@<g@@N >DODGGD=@MOT <=JPO >JH J? CDNOJMTKMJ!
NO<M@:;?@>DNDN COH

Websites of Interest

Z $@?@M<G >MDHDI<G CIOORPRRRIG<R >IMI@GG @?P PN>J?@

Z 10<0@ >MDHDI<G NCBORORRR G@B<GG<RC@GK >JH
NO<O@;G<R COHG

Z %IQ@MIH@I0 <B@I>D@N DI <GKC<=@OOK<RBRFERINBJQ
B@I>D@N $@?@M<G GG; B@I>D@N DI?@S NCOHG

Z IJHKG@O@ A@?@M<G JINCIIOKP AIKD>N G<R >JMI@GG @?P
>JINODOPODJI

Z 10<0@ >JINODORODKNRRR ADI?G<R >JH NO<O@BJQ
DI?@S>JINO COHG

Statistics of Interest

Z 10<O0@ KMIN@>POJMN DI OC@ JD0®?2ENIEBNPN?JE BJQ
DI?@S >AH OT K=N@ ND?

Z $@GJIT >JIQD>0ODJIN DI OC@ 31 NOCO@K JEENDIEK PN?JE BJQ
DI?@S >AH OT K=?@O0O<DG DD?

Z #NODH<O@? >MDH@ NO<ODNOD>N DI OC@ 3IDO@? 10<O@N
COOK RRR P>M?<0<0JJG BJQ 1@<M>C IMDH@ 10<0@
OPIIMDH@10<O0@=T10<O@ >AH
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http://legal-dictionary.thefreedictionary.com/Model+Penal+Code
http://legal-dictionary.thefreedictionary.com/Model+Penal+Code
http://civilliberty.about.com/od/historyprofiles/g/stare_decisis.htm
http://civilliberty.about.com/od/historyprofiles/g/stare_decisis.htm
http://www.law.cornell.edu/uscode/18
http://www.legallawhelp.com/state_law.html
http://www.legallawhelp.com/state_law.html
http://www.usa.gov/Agencies/Federal/All_Agencies/index.shtml
http://www.usa.gov/Agencies/Federal/All_Agencies/index.shtml
http://topics.law.cornell.edu/constitution
http://topics.law.cornell.edu/constitution
http://www.findlaw.com/11stategov/indexconst.html
http://www.findlaw.com/11stategov/indexconst.html
http://bjs.ojp.usdoj.gov/index.cfm?ty=pbse&sid=9
http://bjs.ojp.usdoj.gov/index.cfm?ty=pbse&sid=9
http://bjs.ojp.usdoj.gov/index.cfm?ty=pbdetail&iid=2152
http://bjs.ojp.usdoj.gov/index.cfm?ty=pbdetail&iid=2152
http://www.ucrdatatool.gov/Search/Crime/State/RunCrimeStatebyState.cfm
http://www.ucrdatatool.gov/Search/Crime/State/RunCrimeStatebyState.cfm
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Answer to Exercise

$SMIHL@>0DJI __'lIOMJ?P>0DJI

2C@ 31 1IPKM@H@ 'JPMO C@G? OC<0O OC@ <O0OJMI@T B@l@M<(
>MDHDI<GDU@ OC@ PN@ JA ?MPBN PI?@M -M@BJlaN "@<OC 5Dt
>0 =T @IAIJM>DIB OC@ JIOMIGG@? 1P=NO<I>@N >0 2C@ !JIOM
1P=NO<I>@N >0 DN O<MB@O@? <O KM@Q@IODIB M@>M@<ODJ
<I? OCOM@AIM@ OC@ !JPMO PKC@G? -M@BJlaN <=DGDOT OJ |
<NNDNO@? NPD>D?@

Answers to Exercises

$MIHL@>0DJI  'MDHDI<G *<R <I? IMDHDI<G .MJ>@?PM@

#1? JA IC<KO@M +<O@MD<G

2CDN DN <I DNNMP@IdA law GOCJPBC .<PG DN < G<R @IAIM>@H@!
JAAD>@M RC@I C@ NCJION <MI@T RCDG@ C@ DN A<>@7?JRI D
C@ H<T =@ >JHHDOODIB < >MDH@ 2C@ LP@NODJI DI OCDN ><N
RC@OC@M OC@ <MM@NO R<N @S@>PO@? KM3K@M®BEE =PO R(
committeckAO@M OC@ <MM@NO

PaytorM@QD@RN < ,@R 7JMF NO<OPO@ <GGJRDIB G<R @IAIM>(
<MM@NO < ?@A@I1?<I0 DI OC@ CJH@ RDOCJPO < R<MM<IO 2CDI
AJ>PN@N JI G<R @IAIM2a@d3@NODO @S<HDI@N <I DNNP@ JA
>MDHDI<G KMJ>@?PM@
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Answers to Exercises

$SMIHL@>0DJI  2C@ "DAA@M@I>@ =@OR@@I 'DQDG <I? IMDHDI<G *<R

2CDN Ddiv litigationH<OO@M GOCJPBC OC@ DI>D?@I0 DIQJGQ@
RCJ DN < G<R @IAIM>@H@I0 JAAD>@M <I? DO O<F@N KG<>@ R
RMDODIB < OM<AAD> OD>F@O (@MMT Diteul BGHR (RNIEDAIM
DN >DQDG GDODB<ODJI 1J0O >MDHDI<G KMIN@»@@Diteth (P<IDO-
AJM OC@ >MDH@ JA ADGDIB < A<GN@ KJGD>@ M@KJIMO OC@!|
>MDHDI<G KMIN@>PODJI

2C@ohnsor<N@ M@QD@RN <I <R<M? JA ?<H<B@Ncit? DN OCPN <
litigationH<OO@M !MDHDI<G >JIQ@MN<ODJI DN OC@ OJMO JA <7
,JMOC <MJGDI<

Answers to Exercises

$SMIHL@>0DJI  |G<NNDAD><ODJI JA IMDH@N

#1? JA IC<KO@M +<O@MD<G

2CDN >MDH@ DN KMg#sa€ieancar@><PN@ &<MMDNJI R<N
N@IO@I>@7? 0J JI@ Tj@<M<mC@M OC<I KMDNJI GOCJPBC OC@
M@NPGO I<GDNO<aN ?@<0OC DN Q@MT N@MDJPN OC@ H@OC
C<Q@ =@@I <>>D?@10<G MDHDI<G CJHD>D? @CBKC@N-PNN@?
IMDHDI<G &JHD>D?@

2C@ 'JR<IJPMO JA KK@<GN =<N@? DON MPGDIB JI , @R (@MN@
GOCJPBC ,@R (@MN@T I<H@? OC@ JAA@IN@N ~CDBC HDN?@H
@R (@MN@T ><N@ G<R DI?D><O@N OC<O <IT JAA@IN@ RDOC <
J@ T@<M JM HIM@ DI><M>@M<ODJI DN {etdi2ITONR
OMDBB@M@? < N@IO@I>DIB @IC<I>@H@IO DI>M@<NDIB OC@ ?:
N@IO@I>@ OJ <I DI?7@O@MHDI<O@ N@IO@I>@ JA DI><M>@M<O
@S>@@? ADAO@@I T@<MN
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Answers to Exercises

$SMIHL@>0DJI  2C@ .PMKJIN@N JA .PIDNCH@IO

#1? JA IC<KO@M +<O@MD<G

2C@ >JPMO <R<M?N >MDHDI<G M@NODOPODJI OJ OC@ QD>0OD}F
A@?@M<G KMIN@>POJM DN NP>>@NNAPG DI < >MDHDI<G OMD-<
M@>@DQ@N OC@ M@NORDB@MHyHRAIMP < KMDQ<O@ <OOJMI@
KG<DIODAA OC<O M@>@DQ@N ?<H<B@N C<N OJ K<T < KMDQ<(
RDI OC@ >DQDG GDODB<ODJI H<OO@M
I CampbelOC@ ?@A@I?<IO @IO@M@7? < KG@< <BM@@H@I0 NK
OC<0O C@ C<? >JHHDOO@? OC@AOQO IMadr<HIPRTC @ OMD<G
>JPMO ?@O@MHDI@? OC<0O OC@ AH@AdyRIICG&?P
<|? <R<M?@? M@NODOPOQODJI JA 0J Q<MDJPN QD>ODHN 2C¢
?2@A@1?<I0 >G<DH@? OC<0O OCDN <HJPIO R<N @S>@NNDQ@ =@
@S>@@?@? OC@ K<M<H@O@MN JA OC@ OC@AO NO<OPO@ C(
QDJG<ODIB 2C@ 2@S<N !JPMO JA |MDHil4aGrded @ G ?
OC<0O OC@ ?DN>M@ODJI JA CIR HP>C M@NODOPODJI OJ <R<M?
OC@ EP?B@ N GJIB<N OC@ EP?B@ KMIJK@MGT <N>@MO<DI@"
=<N@? JI OC@ A<>ON M@NODOPODJI >JPG? @S>@@7? OC@ <HJ
DI OC@ >MDHDI<G NO<OPO@ OC@ ?@A@I1?<I0 R<N >JIQD>0@"? .
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Answers to Exercises

$SMIHL@>0DJI _ 1JPM>@N JA *<R

#1? JA IC<KO@M +<O@MD<G

&<G ><I =@ KMIN@>PO@? AJM DIB@NODIB CDN I@R ?MPB JIGT C
NO<O@ OC<0O <GGJRN AIM >JHHJI G<RdrDl @MNICTET @

NO<O@ G@BDNG<OPM@ RIDGRIQRMEIETI<GDU@? DO =T @I<>0
<NO<OPO@

2C@ 31 1IPKM@H@ 'JPMO C@G? OC<O DIH<O@N ?J IJO C<Q@ OC
H@I?H@10 MDBCO OJ BDQ@ JOC@M DIH<O@N G@B<G <?QD>@
=<N@? DON MPGDIB JI OC@ KMDNJlaN DIO@M@NO DI @INPMDIB
N@>PMDOT <I? DIH<O@ M@C<=DGDO<0DJI 2C@ 'JPMO NO<O@
IJI@OC@G@NN C<Q@ H<DIO<DI@? OC<O OC@ >JINODOPODJI<G
KMDNJI@MN KINN@NN <M@ HIM@ GDHDO@? DI N>JK@ OC<I OC
MDBCON C@G? =T DI?DQD?P<GN DI NSiIs@OTMOiyMB@

31 <>>@NN@? ->0J=@M
COOK N>CJG<M BJJBG@ >JH
N>CJIG<M:><N@ ><N@ CG @I <N:N?0 <N:QODN

JD N>CJG<MM
(PNOD>@ 1><GD< >MDOD>DU@? OC@ 31 1IPKM@H@ 'JPMO H<EJI
<?C@MDIB OJ NO<M@ ?@>DNDN >>JM?DIB OJ (PNOD>@ 1><GD«<
IJO AJGGIR < M@>@10 N@Q@IO@@I| T@<M JG?BéM@s@?@I0 N
Hardwick


http://scholar.google.com/scholar_case?case=9536800826824133166&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=9536800826824133166&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=9536800826824133166&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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Answers to Law and Ethics Questions

#1? JA IC<KO@M +<O@MD<G

2C@ M@<NJI >MDHDI<G ?@A@I?<ION B@O NK@>D<G KMJO@>OL
@SOo@I?@? OJ >DQDG GDODB<ODJI ?@A@I?<ION DN OC@ C<MN
punishmentl? OC@equalityJA OC@ >MDHDI<G KMIN@>PODJI DON@
IMDHDI<G ?@A@I1?<ION H<T GIN@ OC@DM GDA@ JM OC@DM GD
GDODB<ODJI ?@A@I1?<ION MDNF gi@ ey IGIIROAII >MDHDI<G
?@A@I?<ION A<>@ OC@ DIODHD?<0ODIB KMIJNK@>0 JA ADBCODI
BJQ@MIH@IO <I? <GG DON Q<NO M@NJPM>@N 'DQDG GDODB<C
<M@ NLP<MDIB JAA sBebiOdividualN < NJ>D@OT R@ =@GD@Q(
OC<O OC@M@ DN IJOCDIB <N PIEPNO <N KPIDNCDIB <I DIIJ>@I0 |
2CPN R@ BDQ@ >MDHDI<G ?@A@I?<ION NK@>D<G KMJO@>0ODJI
KG<TDIB AD@G?

2C@ >MDHDI<G OMD<G OJJF KG<>@ ADMNO =@><PN@ - ( 1DHKI
>MDHDI<G ?@A@I1?<I0 <I? OC@AM@AIM@ C<? OC@ =@I@ADO JA
H@I?H@I10 MDBCOgpédedy trial INODOPODJI<G KMJO@>ODJIN <M
?DN>PNN@CEHO@M 1JINODOPODJI<G .MJO@>0ODJIN
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Answers to You Be the Lawyer

#1? JA IC<KO@M +<O@MD<G

'l OCDN ><N@plab@fs<M@ N@ @FDipirdtion 2C@ KG<DIODAAN
<M@ 1JO @E@rnmenDC@T <M@ < BMJPK JA ADNC 2C@T <M@ 1JC
AIJM OC@ BJ<G JA KPIDNCH@IO =PO M<OC@M 0OJ >JHK@G OC@
OC@ 3IDO@? 10<O@N <I? OC@ N@>M@O<MT JA ?2@A@IN@ OJ M
>@MO<DI I<Q<G @LPDKH@IO 2CEMNIG@2NdDN<OO@M <I?

TJP NCIP@Sect OC@ ><N@

2C@ 'JPMO DN M@QD@RDIB OC@ 1DSOC H@I?H@IO MDBCO 0OJ
<>>PN@MN 'l OCDN ><N@ < RDOI@NN RCJ R<N 0JJ DGG 0J OM<
K@MHDOO@? OJ O@NODAT QD< GDQ@ ORJ R<T QD?@J DINO@
OC@ >JPMOMJJH DI AMJIO JAOC@ ?@A@I?<IO 2C@ ,@R 7IJMF 1F
IJPMO C@G? OC<O PI?@M OC@ >DM>PHNO<I>@N OCDN O@NOL
RDOC OC@ 1DSOC H@I?H@IO 2CDN ><N@ AJ>PN@N JI OC@ ?@
>JINODOPODJI<G MDBE OIS criminal triaNJ OCDN DN < >MDHDI<G
procedur®NNP@ <I? TIP NCGERGPOC@ ><N@

2C@ 31 IPKM@H@ 'JPMO C@G? OC<0O DO DN PI>JINODOPODJI<G
$JPMOC H@I?H@IO RC@I| G<R @IAIM>@H@10 =MDIBN H@?D< <C
RCDG@ @S@>PODIB < N@<M>C 2CPN OCDN DN < A@?@M<G >JI
<|? TIP NCIJPGeceptOC@ ><N@

' WilsonOC@ !JPMO ?@>D?@7? OC<O OC@ KG<DIODAA R<N 1JO @
?<H<B@N RC@I| NPDIB G<R @IAIM>@H@I0 PI?@M2CPN! Y
<GOCJPBC OCDN ><N@ DIQJGQ@N OC@ $JPMOC H@I?H@IO DC
<civil litigationH<OO@M <I? TIP NG8G?OC@ ><N@



Chapter 2
The Legal System in the United States

2C@ M@LPDM@H®@I10 JA KMJJA =@TJI? < M@<NJI<=G@ ?JP=0

C<N OCDN QDO<G MJG@ DI JPM >MDHDI<G KMJ>@?PM@ AJM >JB@I0
M@<NJIN 2C@ <>>PN@? ?PMDIB < >MDHDI<G KMIJN@>PODJI C<N

<O NO<F@ DIO@M@NON JA DHH@IN@ DHKIMO<I>@ =JOC =@><PN@
JA OC@ KINND=DGDOT OC<0O C@ H<T GIN@ CDN GD=@MOT PKJI
>JIQD>0DJI <I? =@><PN@ JA OC@ >@MO<DIOT OC<O C@ RJIPG?

=@ NODBH<ODU@? =T OC@ >JIQD>0ODJI Source: Image courtesy of Tara

Storm.

In re: WinshipDO@2A@>0DJI _ PM?@I JA .MJJA DI <
IMDHDI<G .MIN@>PODJI



http://www.law.cornell.edu/supct/html/historics/USSC_CR_0397_0358_ZO.html

2.1 Federalism

NTNO@H JA BJQ@MIH@IO

RCD>C KJR@M DN ?DQD?@?

=@OR@@I < I<ODJI<G A@?
BIJQ@MIH@IO <I? N@Q@M<
BJQ@MIH@ION

>G<PN@ DI OC@ !JINODOP
OC<0O <GGJRN JIBM@NN OJ
M@BPG<O@ >JHH@QM>@ @
<>0DQDOT OC<0O >MJINN@N
GDI@N

>G<PN@ DI OC@ !JINODOP
OC<0 <GGJRN JIBM@NN OJ
G<RN [@>@NN<MT OJ ><MM
KJR@MN GDNO@? DI OC@
1IJINODOPODJI

IC<KO@M 2C@ *@B<G 1TNO@H DI OC@ 3IDO@? 10<O@N

LEARNING OBJECTIVES

"@ADI@ A@?@M<GDNH

N>@MO<DI OC@ N@>ODJIN JA OC@ !JINODOPODJI OC<O BDQ@ JIBME@
<POCJMDOT

N>@MO<DI OC@ =<NDN AJM JIBM@NNaN <POCJMDOT OJ @I<>0O >MDH
IJHK<M@ A@?@M<G M@BPG<OJMT <POCJIJMDOT RDOC NO<O@ M@BPC
IJHK<M@ A@?@M<G >MDHDI<G G<RN RDOC NO<O@ >MDHDI<G G<RN
"@ADI@ A@?@M<G NPKM@H<>T

2C@ 3IDO@? 10<O@Na NTNO@H JA BJQ @fdte@IenDN$S@C@®AGDNH <N N@C
AJMOC DI OC@ 31 'JINODOPODJI ?DQD?@N BJIQ@MIH@10<Gad#rR@®@M =@OR@
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=Tfederalism RC@M@ OC@ A@?@M<G BJQ@MIH@IO NC<M@N KJR@M RDOC
<GNJ APMOC@M N@MQ@? =T ?DQD?DIB OC@ BIJIQ@MIH@IO DIOJ OCM@ @ =N
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N@I<OJMN 'DODU@IN <M@ M@KMpNEelof@epresed@tatives +@H=@MNCDK
DIOC@ &JIPN@ JA 0@KM@N@IO<ODQ@N DN =<N@? JI KIKPG<ODJI C@<QD(
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Figure 2.4Diagram of the Legislative Branch

Examples of Legislative Branch Checks and Balances
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The Executive Branch

2C@xecutive branch DN M@NKJIND=G@ AJM @IAIM>DIB OC@ NO<OPO@N @I<:
G@BDNG<ODQ@ =M<I>C 'l OC@ A@?@M<G BJQ@MIH@IO OC@ @S@>PODQ
0C@ KM@ND?@10 JA OC@ 3IDO@? 10<0O@N 10<0@Na @S@>PODQ@ =M<I>!
BJQ@MIIM JA OC@ NO<O@

Figure 2.5Diagram of the Executive Branch

Examples of Executive Branch Checks and Balances

2C@ @S@>PODQ@ =M<I>C ><| >C@>F <I? =<QetpgthJO3<0aax|? OC@
judicial=M<I>C 2C@ KM@ND?@10 JA OC@ 3IDO@? 10<O@N ><I Q@0J NO<OPC
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The Judicial Branch

2C@udicial branch DN M@NKJIND=G@ AJM DIO@MKM@ODIB <GG G<RN DI>GP’
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EP?B@N <I? EPNOD>@N JA @Q@MT A@?@M<G <I? NO<O@ >JPMO DI OC@ >JI
?DN>PNN@7? NCIMOGT

Figure 2.6Diagram of the Judicial Branch

Examples of Judicial Branch Checks and Balances
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EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

H<TIM @I<>ON < KIGD>T OC<O KMJCD=DON KJGD>@ JAAD>@MN DI CI
@IAIM>DIB < NO<O@ G<R KMJCD=DODIB OC@ KINN@NNDJI <I? PN@ JA
2C@ H<TJMaN KJGD>T NK@>DAD><GGT NO<O@N OC<0O RDOCDI OC@ >
H<MDEP<I< DN G@B<G 0J KINN@NN <I? PN@ 5CD>C >JINODOPODJI<G
OC@ H<TJM QDJG<ODIB 5CD>C =M<I>C JA BJQ@MIH@IO NCJPG? >C@>
=<G<I>@ OC@ H<TJMaN =@C<QDJM DI OCDN H<OO@M
0@<Y¥oungstown Sheet & Tube Co. v. Savd/&r 'l
YoungstownM@ND?@I10 2MPH<I N@DU@? >JIOMJG JA NO@ @G HDGGN C
NOMDF@ PNDIB CDN <POCJMDOT <N >JHH<I?@M DI >CD@A JA OC@ <N
.M@ND?@10 2MPH<I R<IO@? OJ @INPM@ NO@@G KMJ?P>0DJI ?PMDIB
5<M "D? OC@ 31 1IPKM@H@ 'JPMO PKCJG? .M@ND?@I0 2MPH<laN <>OI
JMRCT IJO 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF
COOK NPKM@H@ EPNOD< >JH PN
O0@<Mamdi v. Rumsfeld 3 1 'l HamdiOC@ 31 1IPKM@H@

IJPMO M@QD@R@? OC@ 31 'JPMO JA KK@<GN AJM OC@ $JPMOC !DM>
KMJCD=DODIB OC@ M@G@<N@ JA < 31 >DODU@I RCJ R<N C@G? <N <I|
>JH=<0<I0O DI 4ADMBDID< ?PMDIB OC@ ABC<IDNO<I5<M 2C@ >DODU@I:
?2@0@IODJI R<N =<N@? JI < A@?@M<G NO<OPO@ OC<0 ?@KMDQ@? C
JKKIMOPIDOT OJ >JINPGO RDOC <I <OOJMI@T JM C<Q@ < OMD<G "D? C
1IPKM@H@ 'JPMO ?@A@M OJ OC@ A@?@M<G NO<OPO@ 5CT JM RCT |
<Q<DG<=G@ <O OCONKINEFCIG<M BJIBG@ >JH

N>CJG<M:><N@ ><N@ CG @I <N;N?0 <N:QDN JD

N>CJIG<MM
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2.3 The Court System

LEARNING OBJECTIVES

IJHK<M@ A@?@M<G <I? NO<O@ >JPMON

"@ADI@ EPMDN?D>0DJI

IJHK<M@ JMDBDI<G <I? <KK@GG<O@ EPMDN?D>0DJI

"2@IODAT OC@ A@?@M<G >JPMON <I? ?27@O@MHDI@ @<>C >JPMOaN E
"?@IODAT OC@ NO<O@ >JPMON <I? ?@O0@MHDI@ @<>C >JPMOaN EPMI

#Q@MT NO<Qv@ EIPMO NTNO@HBUE&E¥IPMO NTNO@H RCD>C DN OC@ N<H@
ADAOT NO<O@Nstd@lP®O NTNO@H RCD>C Q<MD@N NGDBCOGT DI @<>C N
>JPMON <M@ A@R@M DI IPH=@M OC<I NO<O@ >JPMON @><PN@ JA OC@ 2(
?DN>PNN@? @<MI@BOMIDI 2C@ 1>JK@ JA 10<O@INKRG<RN <M@ NO<O@ G:
<I? OC@M@AIM@ HINO G@B<G ?DNKPO@N BJ OCMJPBC OC@ NO<O@ >JPM

$@?@M<G >JPMON <M@ @S>GPNDQ@ Otxa@dralrECTRNMDIERIODBN H@<IN OC<!
><N@ ><I BJ OCMJPBC OC@ A@?@M<G >JPMO NTNO@H JIGT DAtXO®ON =<N@
JM OC@ A@eC@gtGtion-1@ @S>@KODJI DNéiwSS®@80f citizenship 31!
Y <>>@NN@? PBPNO COOK RRR G<R >JMI@GG @7?P PN>J?@

COHG 'A>DODU@IN AMJH ?DAA@M@10 NO<O@N <M@ DIQJGQ@? DI < >DQ
<HJPIO DI >JIOMJQ@MNT @S>@@~?N OC@ G<RNPDO ><| O<F@ KG<>@ DI
GG A@?@Mrifal prosecutio3<F@ KG<>@ DI A@?@M<G >JPMON

10<0@ >JPMON <M@ JI@S>GPNDQ@ OC@T ><I| <?EP?D><O@ NO<O@ JM A@
DI?DQD?P<G RCJ R<ION OJ NP@ >DQDGGT AJM < A@?@M<G H<OO@M C<N O
DINO<O@ JM A@?@M<G >JPMO 'l <??DODJI NJH@JI@ DIQJGQ@? DI < GXRNP
A@?@M<G NO<OPO@ JM OC@ A@?@M<G !JINODOPODJI ><I M@HJQ@ < G<RI
0J A@?@M<G B3PV @0 N@L <>>@NN@? PBPNO

COOK RRR G<R>JMI@GG @?P PN>J?@ @BNG<t@Nal prosecutions

O<F@ KG<>@ DI NO<O@ >JPMON

Jurisdiction

"@O@MHDIDIB RCD>C >JPMO DN <KKMJKMD<O@ AJM < K<MOD>PG<M G<RNP
>JI>@KO jisisdiction  (PMDN?D>0DJI C<N ORJ H@<IDIBN >JPMOaN EPMDN?I
0C@ KJR@M IM <POCIMDOT OJ C@<M OC@ ><N@ DI AMJIO JA DO 'A < >JPMC
#DOC@M JPMOaN KJR QJ
NG M < o epo ) SH7P>0DJI DO ><IlJ0 C@<M OC@ ><N@ (PMDN?D>0DJI ><I <GNJ =@ < B
< B@IBM<KCD> <M@< RCD>C OC@ >JPMOaN <POCIMDOT @SO@I?N


http://www.law.cornell.edu/uscode/28/1332.html
http://www.law.cornell.edu/uscode/28/1332.html
http://www.law.cornell.edu/uscode/28/1441.html

IC<KO@M 2C@ *@B<G 1TNO@H DI OC@ 3IDO@? 10<O@N

2COM@ <M@ ORJ KMJHDI@IO OTK@N JA >JFRMigi? bdcr&ie@ D JIIH@ <IN
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>BRBIFJQ@MN ><N@ KM@>@?@10 =<MMDIB OC@ <?HDNNDJI JA KIGTBM<KC @
R&?(%dan iNclud®C@ ><N@ KM@>@7?@10 DI CDN <KK @& Be@@hibid@A =PO
HAREss testimonC@ <KK@GG<O@ >JPMO C<N OC@ EPMDN?D>0DJI OJ CJG? C
N R<N DHKMIJK@MGT JQ@MMPG@? =T OC@ OMD<G >JPMO =PO DN GDHDO@?
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K<MOT DN BP<M<IO@@? <I

M@>IM? AIM @VMMIM 2C@ <KK@ERXSERERMDID?D>0DJI OJ <?HDO I@R @QD
IJO DI>GP?@? DI OC@ OMD<G M@>JM?

The Federal Courts

$IM OC@ KPMKJIN@ JA OCDN =JJF OC@ AJ>PN DN OC@ A@?@M<G OMD<G >.
DIO@MH@?D<O@ <I? CDBC@NO G@Q@G <KK@GG<O@ >JPMON =@><PN@ C
AM@LP@IOGT @I>JPIO@M@? DI < >MDHDI<G KMIN@>PODJI -OC@M A@7?@M
@SDNO =PO <M@ 1JO ?DN>PNN@? NP>C <N =<IFMPKO>T >JPMO 0O<S >JPMO
HDGDO<MT <KK@<GN

2C@ A@?@M<G OMD<G >JPMOrBic-State@DiQ@@Court *<MB@ NO<O@N GDF(
I<GDAJMID< C<Q@ HIM@ OC<I JI@ ?DNOMD>0 >JPMO RCDG@ NH<GG@M NO
JiI@ "DNOMD>0O >JPMON C@<M <GG OC@ A@?@M<G OMD<GN DI>GP?DIB >D(
NO<O@7? KM@QDJPNGT < ?DNKPO@ OC<O DIQIGQ@N JIGT NO<O@ G<R JM <
><|IJO KMJ>@@? DI ?DNOMD>0 >JPMO 2C@ @S>@KODJI OJ OCDN MPG@ DN
>DODU@INCDK @S>@KODJI AJM >DQDG G<RNPDON

AO@M < OMD<G DI ?DNOMD>0 >JPMO @p@abdf\@M B@OBNI@D<IN OC<O
OC@ DIO@MH@?D<0@ <KK@GG<M@IE@EMkeKKIBMG JA OC@ ?DNOMD>0:
OMD<G DA OC@M@ <M@ NPAAD>D@I10 BMJPI?N 2C@ DIO@MH@?D<O@ <KK({
NTNO@H DN@e@States Court of Appeals 2C@M@ DN G@NN A@?@M<G G<R O(
G<R NJJIGT oCDMO@ @I 31 'JPMON JA KK@<GN @SDNO AJM <GG ADAOT NO
KK@<GN <M@ NKM@<? JPO JQ@M OCDMO@@| EP?D>D<G >DM>PDON <I? <M
IDM>PDO 'JPMON

IDM>PDO IJPMON C<Q@ <KK@GG<O@ EPMDN?D>0DJI <I? ><I M@QD@R OC@
<I? >DQDG OMD<GN AJM @MMJIM 2C@ !'DM>PDO JPMO M@QD@RN JIGT OMD:x
I<OPM@ RDOC OC@ @S>@KODJI JA >DQDG G<RNPDON =MJPBCO OJ OC@ ?C
?DQ@MNDOT JA >DODU@INCDE<KO@ND ?'[MJI?P>0DJI OJ IMDHDISE &R
A@?@M<G IJINODOPODJI BJQ@MIN >MDiny «@ Wik DiefENdBidt <KK@<G 'l
B@I@M<G RDOC @S>@KODJIN <KK@<G JA <1JO BPDGOT gu@ited)>0 <GNJ >
QDJG<O@N < ?@A@I1?<I0aN ?JP=G@ E@JIK<M?T KMJO@>0ODJI

AO@M < IDM>PDO IJPMO <KK@<G OC@ GIN@M C<N JI@ HIM@ JKKIMOPIDO
CDBC@NO G@Q@G A@?@M<G <KK@GG<O@ted BlA@ SRELPrel 2N COC @

2C@ 31 1IPKM@H@ 'JPMO DN OC@ CDBC@NO >JPMO DI OC@ >JPIOMT <I? DN |
5<NCDIBOJI "I OC@ I<ODJlaN ><KDO<G 2C@ 31 1IPKM@H@ !JPMO C<N @DBCt
EPNOD>@N <1? JI@ >CD@A EPNOD>@ <GG N@MQ@ < GDA@ODH@ <KKJDIOF

<KK@<G DA BMJPI?N <M@ KM@N@IO

IJO BPDGOT Q@M?D>0

2C@ 'JPMO 1TNO@H



IC<KO@M 2C@ *@B<G 1TNO@H DI OC@ 3IDO@? 10<O@N

>JPMO OC<0O ><| <>>@KO0O J
M@E@>0 <KK@<GN

K@ODODJI OC<O HPNO =@
OJM@<>C OC@ 3IDO@? 10
1IPKM@H@ 'JPMO

2C@ 'JPMO 1TNO@H

2C@ 31 1IPKM@H@ !JPMisdpdlienary court  H@<IDIB DO ?J@N 1JO C<Q@ OJ C@
<KK@<GN 3IGDF@ OC@ !DM>PDO JPMON OC@ 31 1IPKM@H@ !JPMO ><| KD>|
<KK@<GN DO R<ION OJ M@QD@R 2C@ H@OCJ? JA <KKGTDIB AIM M@QD@R
IJPMO DN ><GG@? ADGDIB < K@D biedigkak! <

IT><N@ AMJH < IDM>PDO JPMO \dlith<a>feN@@al matter at issAiglJH < NO<O@aN
CDBC@NO G@Q@G <KK@GG<O@ >JPMO ><I K@ODODJI AJM < RMDO JA >@N
BM<IO@? OC@ 31 1IPKM@H@ 'JPMO M@QD@RN OC@ <KK@<G 'A OC@ RMDC
OC@ H<EJMDOT JA OC@ ODH@ OC@ MPGDIB JA OC@ !DM>PDO 'JPMO JM NO
ADI<G MPGDIB $JM OCDN M@<NJI OC@ 31 1IPKM@H®@ 'JPMO M@Q@MN@N H
<>>@KO@? AIM M@QD@R 'AOC@ 31 1IPKM@H@ 'JPMO R<ION OJ *~<AADMH__
<KK@GG<O0@ >JPMO MPGDIB <GG DO C<N OJ?JDN ?@IT OC@ K@ODODJI <I7?
MPGDIB NO<I?

The State Courts

$IJM OC@ KPMKJIN@ JA OCDN =JJF < M@KM@N@I10<ODQ@ NO<O@ >JPMO NT
Q<MD<ODJIN DI OCDN NTNO@H H<T J>>PM AMJH NO<O@ OJ NO<O@

+JNO NO<O@N JAA@M OC@DM >DODU@IN < *K@JIKG@aN >JPMO _ OTKD><G(
>JPM@Gmall claims court DN < >DQDG >JPMO ?@NDBI@? OJ KMJQD?@ NO<O@ >
GJR >JNO JKODJI OJ M@NJGQ@ ?DNKPO@N RC@M@ OC@ <HJPIO DI >JIOMJC
OM<?DODJI<G NH<GG >G<DHN >JPMO JIGT C<N OC@ EPMDN?D>0DJI OJ <R<MN
2CDN H@<IN OC<0O DO ><I1JO <?EP?D><0@ >MDHDI<G H<OO@MN JM A<HDGT
<N BM<IODIB < K@ODODJI AJM ?DQIM>@ 1H<GG >G<DHN >JPMON <GNJ GDHI
HJI@T ?<H<B@N <Q<DG<=G@ OTKD><GGT G@NN OC<I

1H<GG >G<DHN >JPMO C<N NK@>D<G MPG@N OC<O H<F@ DO <H@I<=G@ OJ
DI?DQD?P<G OOJMI@TN ><l1JO M@KM@N@IO >GD@ION DI NH<GG >G<DHN >
>@MO<DIGT ><I| M@KM@N@IO OC@HN@GQ@N EPNO GDF@ <IT JOC@M DI?D
KMJ>@@7?DIBN <M@ B@I@M<GGT DIAJMH<G <I? PNP<GGT IJ >JPMO M@KJIMC
N<D? 2C@OM@AIM@ 1J >IJPMO M@>IJM? @SDON AJM <KK @p{i& alsME@EHG@DHN
@S>@KODJI OJ OC@ B@l@M<G MPG@ <I? <M@ PNP<GGT I@R OMD<GN RC@

10<O@N B@l@M<Gaat€q@@eurt OC<O ><| <GNJ =@ OC@ <KK@GG<O@ >JP!
NH<GG >G<DHN >JPMO <KK@<GN 2CDN OMD<G >JPMO DN PNP<GGT ><GG@*
>JPMO JM >JPIOT >JPMO 10<O@ OMD<G >JPMON <M@ B@I@M<GGT <GG KPI

M GDODB<ODJI HKROO@MN NO<O@ >MDHDI<G OMD<GN <I? |IJIGDODB<ODJI ><N

RDGGN <I? KMJ=<O@ AIM@>GJINPM@N <I? EPQ@IDG@ <?EP?D><ODJIN 10<
BEMI@@Q@ "NK@>D<GOT >JPMON_ OJ C@<M NK@>D<G H<OO@MN <I? AM@@
oW D> >MDHDI<G KMIN@>PODJIN <I? >DQDG GDODB<ODJI OMD<GN 1JH@ NC

>JPMON DIOJ GJR@M <I? CDBC@M G@Q@GN 2C@ GIR@M G@Q@G OMD<G :
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2C@ 'JPMO 1TNO@H

DIAM<>ODJIN <I? HDN?@H@<IJMN <GJIB RDOC >DQDG G<RNPDON RDOC < N}
>JIOMIQ@MNT 2C@ CDBC@M G@Q@G OMD<G >JPMO <?EP?D><O@N A@GJI
< CDBC@M <HJPIO DI >JIOMIQ@MNT

2C@ DIO@MH@?D<0O@ <KK@GG<O@ >JPMO AJM OC@ NO<O@ >JPMO NTNOC
state court of appeals <GOCJPBC NJH@ NH<GG@M JM GJIR KIKPG<ODJI NO<O@
JIGTone<KK@GG<O@ >JPMO st@&gmpreg@rourt 2C@ NO<O@ >JPMON JA <KK(
KMJIQD?@ <KK@<GN JA MDBCO H@stiO@<MDHIKK@<G >JHDIB AMIH OC@ NO
OMD<G >JPMO DA <?@LP<O@ BMJPI?N <M@ KM@N@IO KK@<GN ><I=@ JA <
DI OC@ NO<O@ OMD<G >JPMO 'l NO<O@ >MDHDI<G KMIN@>PODJIN <N NO<(
?DN>PNNDJI JA A@?@M<G <KK@<GN JIGT < BPDGOT ?@A@I17?<I0 ><| <KK@<C
OC@ KMJO@>0DJI <B<DINO ?JP=G@ E@JK<M?T O OC@ <KK@GG<O@ G@Q(
<KK@<G NDHKGT M@QD@RN OC@ OMD<G >JPMO M@>JM? AIJM @MMJIM <I? ?
jurisdiction OJ C@<M I@R OMD<GN JM <>>@KO @QD?@I>@

2C@ CDBC@NO <KK@GG<O@ >JPMO AJM OC@ NO<O@ >JPMO NTNO@H DN F
NPKM@H@ >JPMO 'l NO<O@N OC<0O C<Q@ =JOC DIO@MH@?D<O0@ <I? CDBC
>JPMON OC@ NO<O@ NPKM@H@ >JPMO DN < ?DN>M@ODJI<MT >JPMO OC<C
<KK@<GN DO C@<MN Q@MT NDHDG<M OJ OC@ 31 1IPKM@H@ 'JPMO 2C@ NI
B@I@M<GGT BM<ION < K@ODODJI AJM RMD @&#io@fModdei«MDAIDIC

?@>D?@N OJ C@<M < >DQDG JM >MDHDI<G ><N@ >JHDIB JPO JA OC@ NO<O(
M@QD@R DN ?@ID@? OC@ NO<O@ >JPMO JA <KK@<G MPGDIB DN OC@ ADI:
M@QD@R DN BM<IO@? <I? OC@ NO<O@ NPKM@H@ >JPMO MPG@N JI OC@ >
HIM@ >C<I>@ OJ <KK@et6€ is a federal matt€&J OC@ 31 IPKM@H@ 'JPMO

Figure 2.7Diagram of the Court System
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2C@ 'JPMO 1TNO@H

KEY TAKEAWAYS

Z $@?@M<G >JPMON <M@ @S>GPNDQ@ <I? C@<M JIGT A@?@M<G H<OC
DIQJGQDIB ?DQ@MNDOT JA >DODU@INCDK 10<O0@ >JPMON <M@ JI@!
C@<M NO<O@ <I? A@?@M<G H<KOO@MN GG A@?@M<G >MDHDI<G KM
KG<>@ DI A@?@M<G >JPMO <I? <GG NO<O@ >MDHDI<G KMIN@>PODJI
NO<O@ >JPMO

Z (PMDN?D>0DJI DN @DOC@M OC@ >JPMOaN KJR@M 0OJ C@<M < H<OO(
<M@< JQ@M RCD>C < >JPMO C<N <POCJMDOT

Z -MDBDI<G EPMDN?D>0DJI DN < >JPMOaN KJR@M 0OJ C@<M < OMD<G <I*
@QD?@I>@ KK@GG<O@ EPMDN?D>0DJI DN < >JPMOaN KJR@M 0OJ C(
M@QD@R OC@ OMD<G AJIM @MMJIM

Z 2CM@@ A@?@M<G >JPMON <?EP?D><0O@ >MDHDI<G H<OO@MN OC@
DN ><GG@? OC@ 3IDO@? 10<O@N "DNOMD>0O JPMO OC@ DIO@MH@"
<KK@<G RCD>C DN ><GG@? OC@ 3IDO@? 10<O@N 'JPMO JA KK@<GN
IJPMO <I1? OC@ CDBC >JPMO JA <KK@<G RCD>C DN ><GG@? OC@ 3IDC(
1IPKM@H@ 'JPMO 2C@ ?DNOMD>0 >JPMO C<N JMDBDI<G EPMDN?D>0I
IJPMO <I? 31 IPKM@H@ !JPMO C<Q@ KMDH<MDGT <KK@GG<O@ EPMD

Z 10<0@ >JPMON <M@ PNP<GGT GDHDO@? OJ AJPM <I? JIGT OCM@ @ <
>MDHDI<G H<OO@MN 1H<GG >G<DHN >JPMO DN < *K@JKG@aN >JPMO
>DQDG H<OO@MN RDOC < GJR OCM@NCJG? JA ?<H<B@N 2C@ NO<OQ@
JAO@I| ><GG@? NPK@MDJM >DM>PDO JM >JPIOT >JPMO DN OC@ OML
NO<O@ NTNO@H 1JH@ NO<O@N C<Q@ <I DIO@MH@?D<O@ >JPMO JA
B@I@M<GGT ><GG@? OC@ NO<O@ >JPMO JA <KK@<GN 1JH@ NO<O@
JA <KK@<G RCD>C DN B@I@M<GGT ><GG@? OC@ NO<O@ NPKM@H@
>JPMO C<N JMDBDI<G EPMDN?D>0DJI OC@ NO<O@ >JPMO JA <KK@<G
NPKM@H@ >JPMO KMDH<MDGT C<Q@ <KK@GG<O@ EPMDN?D>0ODJI
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2C@ 'JPMO 1TNO@H

EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

(@ll< NP@N +<S AIM =<N@? Jl < ><M <>>D?@10 OC<O J>>PMN DI
'1?D<I< (@ll< GIN@N <O OMD<G <I? <KK@<GN OJ OC@ CDBC@NO NO<C
>JPMO DI'I?D<Il< RC@M@ NC@ GIN@N <B<DI <l (@lI< <KK@<G C@M ><
31 IPKM@H@ 'JPMO 5CT JM RCT 1JO

0@<Pnited States v. P.H.E., In& ? | P.H.E., In@OC@

2@A@I?<I0O 1@Q@M R@IO OJ OMDHGetZCR<RDA@I?<IO >C<GG@IB@?
OC@ DI?D>OH@IO RCD>C R<N PKC@G? =T OC@ OMD<G >JPMO 2C@ B
>G<DH@? OC<0O OC@ !'JPMO JA KK@<GN AJM OC@ 2@I10C IDM>PDO >JI
<| <KK@<G JA OC@ OMD<G >JPMOaN ?@>DNDJI =@><PN@ OC@M@ R<
EP?BH@IO _"D? OC@ !DM>PDO JPMO <BM@@ 5CT JM RCT 1JO 2C@ ><
<Q<DG<=G@ <O OCONKINEFCJIG<M BJIBG@ >JH

N>CJIG<M:><N@ ><N@ CG @I <N;N?0 <N:QDN JD
N>CJG<MM
O0@<Mertz Corp. v. Friend1 'O &JIR ?D? OC@ 31 IPKM@H@

IJPMO ?@O0@MHDI@ >DOD WzaicaidddM OC@ KPMKIN@ JA ?DQ@MND
EPMDN?D>0DJI 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF

COOK N>CJG<M BJJBG@ >JH

N>CIG<M:><N@ ><N@ CG @] <N;:N?0O <N:QODN JD
N>CJIG<MM



http://scholar.google.com/scholar_case?case=16482877108359401771&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=16482877108359401771&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=16482877108359401771&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=11481058059843290042&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=11481058059843290042&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=11481058059843290042&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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2.4 The Burden of Proof

| JI=GDB<ODJI 0J KMJQ@ <
?DNKPO@? >C<MB@ <GG@
?@QA@IN@

2C@ ?POT OJ KM@N@IO @(
0J OC@ OMD@M JA A<>0O

2C@ ?POT 0OJ >JIQDI>@ OC(@
JA A<>0 0J < >@MO<DI NO<

2C@ =PM?@I! JA KMJJA DI <
>MDHDI<G ><N@ RCD>C HP|
@IJPBC >JHK@GGDIB @QD7
JQ@M>JH@ OC@ ?@A@I7?<I

KM@NPHKODJI JADIIJ>@I>@

OMD<G RC@M@ OC@ OMD
<EP?B@ M<OC@M OC<I<H

LEARNING OBJECTIVES

"@ADI@ OC@ =PM?@I JA KMJJA

"DNODIBPDNC =@OR@@| OC@ =PM?@| JA KMJ?P>0DJI <I? OC@ =PM?@
K@MNP<NDJI

IJHK<M@ OC@ >DQDG <I? >MDHDI<G =PM?@| JA KMJJA

IJHK<M@ DIA@M@I1>@ <I? KM@NPHKODJI

IJHK<M@ >DM>PHNO<IOD<G <I? ?DM@>0 @QD?@I[>@

2C@ F@T OJ OC@ NP>>@NN JA <>DQDG JM >MDHDI<tb@&fDaef@idbfH@ @ODIB
failureOJ H@@O OC@ =PM?@I JA KMJJA DN <GNJ < >JHHJI BMJPI? AJM <KK@<(
N@>0DJI TIP G@<MI OC@ =PM?@| JA KMJJA AJM OC@ KG<DIODAA KMJIN@>F
7JP <GNJ <M@ DIOMJ?P>@? OJ ?DAA@M@I0 >G<NNDAD><ODJIN JA @QD?@I>
MPG@N OC<0O ><| >C<IB@ OC@ JPO>JH@ JA OC@ OMD<G

Definition of the Burden of Proof

2C@ =PM?@! JA KMJJA DN < K<MOTaN M@NKJIND=DGDOT 0OJ KMJQ@ < ?DNKPF
<GG@B<ODJI JM ?@R@PD@DDJII<MT >JH M@ADIDODJI JA PM?@1 JA .MJJA _
<>>@NN@? 1@KO@H=@KOOK RRR TIJIPM?D>0DJI<MT >JH =PM?@| JA KMJJA
2C@ =PM?@! JA KMJJA C<N ORJ >JHKJIgi@dh ofj@dduction  <I? OC@
burden of persuasion 2C@ =PM?@| JA KMJ?P>0DJI DN OC@ Jpr&d2BxODJI OJ
@QD?@I>@ OJOC@ EP?B@ JM EPMT 2C@ =PM?@I JA K@ MHOIRAINEDICEBN OC@
EP?B@ JM EPMT OJ < >@MO<DI NO<Ipeybnd\Pre@sdsiable doubt RCD>C DN
?@ADI@? NCIMOGT 2CDN NO<I?<M? DN NDHKGT < H@<NPMDIB KJDIO <I? DN
B<@BS3HDMIDIB OC@ LP<IODOT <I? LP<GDOT JAOC@ @QD?@I1>@ KM@N@IO@? ’
JA KMJJA_H@<IN OC<0 < K<MOT C<N DIOMJ?P>@? @I1JPBC >JHK@GGDIB @Q!
_)D@@%\IOd’kM? ?@ADI@7? DI OC@ =PM?@!1 JA K@MNP<NDJI

D QBERNG<DIODAA JM KMIN@>POJM B@I@M<GGT C<N OC@ =PM?@! JA KMJQD
WOOMT @G@H@I0 JADO 2C@ ?@A@I?<I0 JAO@| C<N OC@ =PM?@! JA KMJ
OMD@M JA A<>0 ?@O0@MHDI@N RC@OC@M < K<sMOT H@O OC@ =PM?@I JA |
NOA@<>0 RIPG? =@ < EP?B@ DI < |1BEERKTiAM 'l < criminal><N@ OC@ OMD@M
gk@@bN <GHJNO <GR<TN < EPMT =@><PN@ JA OC@ MDBCO 0OJ < EPMT OMD:*
H@I?H@I0 (PMIMN <M@ 1J0 G@B<G @SK@MON NJ OC@ EP?B@ @SKG<DIN

DI EPMT DINOMP>0ODJIN RCD>C <M@ < >JHHJI NJPM>@ JA <KK@<G
@M JA A<>0 DN
PMT



http://www.yourdictionary.com/burden-of-proof

2C@ =PM?2@! JA KMJIJA AIM
KG<DIODAA <I? 2@A@I?<I0
>DQDG OMD<G <I? AJIM NJH
2@A@IN@N DI < >SMDHDI<G
KMIN@>PODJI RCD>C DN @
@QD?@I>@ 0J KMJQ@ OC<
HIM@ GDF@GT OC<I 1J0 OC
K<MOT NCJPG? KM@Q<DG

2C@ OMD@M JA A<>0 HPNQ

>MDHDI<G OMD<G >JI>GP?D
OC@ ?@A@I?<IO DN DIlJ>@

2C@ PM?@I1 JA .MJJA

IC<KO@M 2C@ *@B<G 1TNO@H DI OC@ 3IDO@? 10<O@N

Burden of Proof in a Civil Case

PM?@IN JA KMJJA Q<MT ?@K@I1?DIB JI OC@ OTK@ JA ><N@ =@DIB OMD@?
=PM?@I1 JA KMJJA DI < >DQDG ><N@poNder& 6@t evidence

M@KI?@M<I>@ JA @QD?@I>@ M@LPDM@N OC@ KG<DIODAA OJ DIOMJ?P>(
NGDBCOGT =@O00@M @QD?@I1>@ OC<I OC@ ?@A@IN@ 2CDN ><I=@ <N GJR
0J K@M>@IO ?@A@I1?<I0 5C@I KM@KJI?@M<I>@ JA @QD?@I>@ DN OC@ =
OC@ EP?B@ JM EPMT HPNO =@ >JIQDI>@? OC<0O DO DN "HIM@ GDF@GT OCs
?@A@I17?<I0 DN GD<=G@ AJM OC@ KG<DIODAAaN DIEPMD@N .M@KJI?@M<I>(
GJR NO<I?<M? =PO OC@ KG<DIODAA HPNO NODGG KMJ?P>@ HIM@ <I? =@ O
?@A@IN@ 'A OC@ KG<DIODAA JAA@MN @QD?@I1>@ JA LP@NODJI<=G@ LP<(
ADI? OC<O OC@ =PM?@! JA KMJJA DN 1JO H@O <I? OC@ KG<DIODAA GIN@N C

2C@ ?@A@I1?<I0aN =PM?@I| JA KMJJA RC@I| KMJQDIB < ?7@A@IN@ DI < >DQDG
KM@KJI?@M<I>@ JA @QD?@I>@ $IM @S<HKG@ DI OC@ - ( 1DHKNJI >DQDG
IC<KO@M 'TOMJ?P>0DJI OJ IMDHDI<G *HRHKNJI A<DG@? OJ H@ @O OC@ =PM
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Burden of Proof in a Criminal Prosecution
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<>LPDO OC@ ?@A@I?<IO

10<O@N Q<MT <N OJ OC@DM M@LPDM@H@ION AJM OC@ ?@A@I1?<I0aN =PN\
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Example of a Failure to Meet the Burden of Proof
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EP?B@ RCJ R<N DI@=MD<O@? <I? H@IO<GGT DI>JHK@QO@IO 2C@ ?@A@IN@
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http://criminal.findlaw.com/crimes/more-criminal-topics/insanity-defense/the-insanity-defense-among-the-states.html
http://criminal.findlaw.com/crimes/more-criminal-topics/insanity-defense/the-insanity-defense-among-the-states.html
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Figure 2.8Diagram of the Criminal Burden of Proof

Inference and Presumption
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presumption (PMT DINOMP>ODJIN ><| DI>GP?@ DIA@QM@I>@N <I? KM@NPHK(
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DMM@=PO0O<=G@ KM@NPHKODJI DN:&hutad PDNEKGIEE@? '| NJH@
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Circumstantial and Direct Evidence

2RJ KMDH<MT >G<NNDAD><ODJIN <M@ PN@reuhistagi@bax@er@e JIM
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http://www.huffingtonpost.com/2011/07/05/casey-anthony-trial-verdict_n_890173.html#s303265&title=Casey_Anthony_Verdict
http://www.huffingtonpost.com/2011/07/05/casey-anthony-trial-verdict_n_890173.html#s303265&title=Casey_Anthony_Verdict
http://www.youtube.com/v/3H6YxAEVJdY
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EXERCISES
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KMJIJN@>PODJI OJ ?DNKMJQ@ @SOM@H@ @HJODJI<G ?DNOPM=<I>@ =
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http://supreme.justia.com/us/432/197/case.html
http://scholar.google.com/scholar_case?case=1069192289025184531&hl=en&as_sdt=2002&as_vis=1
http://scholar.google.com/scholar_case?case=1069192289025184531&hl=en&as_sdt=2002&as_vis=1
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2.5 End-of-Chapter Material

Summary
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IJPMO <I? C<N OC@ <POCJMDOT OJ DIO@MKM@O G<RN <I? OC@ 'JINODOPODJI #<>C =M<I>C >C@>FN =«
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BIQ@MIH@ION HDHD> OC@ A@?@M<G =M<I>C@N JA BJQ@MIH@IO <O OC@ NO<O@ G@Q@G <I? N@O
NO<O@aN >JINODOPODJI
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H@@O OC@ =PM?@I JA KMJJA ><| =@ >DM>PHNO<IOD<G RCD>C DI?DM@>0GT KMJQ@N < A<>0O JM ?D
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YOU BE THE JUROR

#1? JA IC<KO@M +<O@MD<G

0@<? OC@ KMJHKO M@QD@R OC@ ><N@ <I? OC@I|?@>D?@ RC@OC@M
@SDNON OJ H@@O OC@ =PM?@I JA KMJJA IC@>F TIPM <INR@MN PNDIB (
<O OC@ @I? JAOC@ >C<KO@M

2C@ ?@A@I1?<I0 R<N >JIQD>0@? JA KINN@NNDJI JA < C<I?BPI RDOC <I
N@MD<G IPH=@M 2C@ ?@A@I1?<I10 >JI0O@i® @3 KroxDC@N@MD<G
IPH=@M C<? =@@I| <GO@M@? 2C@ KMIN@>PODJI JAA@M@? @QD?@!|
R<N ~NCDIT_ DI OC@ GJ><ODJI JA OC@ N@MD<G IPH=@M 2C@ KMIN@
KMJQ@? OC<O OC@ ?@A@I1?<I0 R<N DI KINN@NNDJI JA OC@ C<I?BPI A
‘N OCDN NPAAD>D@I10 @QD?@I1>@ OJ KMJQ@ =@TJI? < M@<NJI<=G@ ?
?@A@I?<IO FIQR OC@ N@MD<G IPH=@M C<? =@ @ileO@M@® 0@<?
JH#? 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF
COOK N>CJG<M BJIBG@ >JH N>CJIG<M;><N@ ><N@ L

1?D<I< 0J=G@N Q 10<O0@ CG @I<N;N?0

2C@ ?@A@I1?<I0 R<N >JIQD>0@7? JA <OO@HKO@? ADMNO ?@BM@@ H
K@<>@ JAAD>@M RC@I C@ NCJO < NC@MDAA 2C@ ?@A@I1?<I0 >JIO@
did not knodC@ QD>0ODH R<N < K@<>@ JAAD>@M 2C@ NC@MDAA R<N
RDOC < RCDK <I0@llI< R<N <MH@? <I? R<N R@GG FIJRI <N < NC@MDAZ
IBJG< .MDNJI RCOM@ OC@ ?@A@I1?<I0 R<N DI><M>@M<O0O@? KM@QD.
NCJJODIB DI>D?@10 &JR@Q@M OC@ NC@MDAA R<N DI <I PIH<KMF@? >
M@? GDBCO >JQ@M@? JPO JA PIDAJMH <I? CDN =<?B@ R<N J=N>PM@
NPAAD>D@I0 @QD?@I>@ OJ KMJQ@ =@TJI? < M@<NJI<=G@ ?JP=0 OC
?2@A@I1?<I0 FI@R OC@ QD>0ODH R<N < K@<>@ahsahDe @ Bud@<?

Cain $ ? 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF

COOK JK@IEPMDNOJMB A? G<MMT ?JI<CP@ Q =PMG ><DlI

2C@ ?@A@I17?<I0 R<N >JIQD>0@? JA OCDM? ?@BM@@ MJ==@MT RCD>
OCM@<0O JADHH@?D<O@ PN@ JA KCTND><G AIM>@ 2C@ ?@A@I17?<IO
+>"JI<G?aN M@NO<PM<IO OR@IOT HDIPO@N =@AIJM@ >GJINDIB ?M@NN
NPIBGKNN@N < G@<OC@M E<>F@O <I? < =<I?<I< OC<0 >JQ@M@? CDI
2@A@I?<IO =@>FJI@? OC@ >G@MF <I? OC@M@<AO@M ?@H<I?@? OC
HJI@T AMJH ?DAA@M@10 ><NC M@BDNO@M ?M<R@MN DIOJ CDN =<B

?D? 1J0 <KK@<M <MH@? |IM ?D? C@ M<DN@ CDN QJD>@ JM Q@M=<G(
>G@MF 'N OCDN NPAAD>D@I0 @QD?@I>@ OJ KMJQ@ =@TJI? < M@<N.
OC@ ?@A@I?<IO OCM@<O@|@? DHH@?D<O@ PN@ JAStEZE ND><G AJM:
Hal .72 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF

COOK RRR KP=GD><ODJIN JE? NO<O@ JMPN1 COH

2C@ ?@A@I1?<I0 R<N >JIQD>0@7? JA KINN@NNDJI JA >J><DI@ RDOC DI(
2C@ ?@A@I?<I0 KINN@NN@? N@Q@I| DI?DQD?P<G K<>F<B@N JA RCD(
NP=NO<I>@ =PO JIGT JI@ K<>F<B@ R<N O@NO@? <I? DO O@NO@? KJ
>J><DI@ 'N OCDN NPAAD>D@I0 @QD?@I>@ OJ KMIQ@ =@TJI? < M@<I



http://scholar.google.com/scholar_case?case=7369971752262973607&q=Indiana+2001+%22Robles+v.+State%22&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=7369971752262973607&q=Indiana+2001+%22Robles+v.+State%22&hl=en&as_sdt=2,5
http://openjurist.org/231/f3d/1000/larry-donahue-v-burl-cain
http://www.publications.ojd.state.or.us/S44712.htm
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OC<0O OC@ ?@A@I?<IO KINN@NN@? >J><DI@ RDOCRIith@te ©J N@GG

Florida,J 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF
COOK RRR ?><JMB JKDIDJIN (PI@ " JKR
?DNN@IO K?A

Cases of Interest

Z Clintonv. Jones 3 1 ?DN>PNN@N N@K<M<ODJI JA KIR@MN
COOK N>CJG<M BJIBG@ >JH
N>CIG<M;><N@ ><N@ L
IGDIOJIQ (JI@N CG @I <N:N?0
Z Gonzales v. Raich3 1 ?DN>PNN@N OC@ M@<>C JAOC@
>JHH@OM>@ >GgaaR N>CJG<M BJJBG@ >JH
N>CIG<M:><N@ ><N@ L
>MDHDI<G =PM?@I| JAKMJJA CG @I <N;N?0 <N;TGJ
Z Sabri v. United States3 1 ?DN>PNN@N OC@ A@?@M<G

BJQ@MIH@IOaN <=DGDOT 0OJ >MDHDI<GDU@ =MD=@MT JA < GJ>
JAAD>B@OK RRR G<R >JMI@GG @?P NPK>O COHG = 81 COHG

Z U.S.v. Comstock$ ? ?DN>PNN@N >MDHDI<G <I? >DQDG
=PM?@IN JA KMOO®OK N>CJG<M BJJBG@ >JH
N>CJIG<M:><N@ ><N@ L

>MDHDI<G =PM?@I| JA KMJJA CG @I <N;N?0 <N;TGJ

Articles of Interest

Z JIl@>0DJIN =@OR@@! A@?@M<GDNH <I1? CJH@G<I? N@>PMDO"
COOK RRR CN<E JMB APGG<MOD>G@

Z 4AD?@J >JPHOOK RRR =PNDI@NNR@@F >JH <K ADI<I>D<GI@RN
"." % COH

Z PM?@! JA KMIBOOK G<R EM<IF JMB K<B@N PM?2@1 .MJJA
IMDHDI<G 'DQDG COHG

Z $@?@M<G <I? NO<O@ >IPMOOOKNGREBRNPN>JPMON BJQ
#?P><ODJI<GO@NJPM>@N $@?@M<G!JPMO <ND>N ![JPMO10OMP>(
3I?7@MNO<I?DIB$@?@M<G 1210<0O@!JPMON <NKS
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http://www.4dca.org/opinions/June%202010/06-09-10/4D08-4216.op.w-dissent.pdf
http://www.4dca.org/opinions/June%202010/06-09-10/4D08-4216.op.w-dissent.pdf
http://scholar.google.com/scholar_case?case=1768307810279741111&q=Clinton+v.+Jones&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=1768307810279741111&q=Clinton+v.+Jones&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=1768307810279741111&q=Clinton+v.+Jones&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=15669334228411787012&q=%22criminal+burden+of+proof%22&hl=en&as_sdt=2,5&as_ylo=2000
http://scholar.google.com/scholar_case?case=15669334228411787012&q=%22criminal+burden+of+proof%22&hl=en&as_sdt=2,5&as_ylo=2000
http://scholar.google.com/scholar_case?case=15669334228411787012&q=%22criminal+burden+of+proof%22&hl=en&as_sdt=2,5&as_ylo=2000
http://www.law.cornell.edu/supct/html/03-44.ZS.html
http://scholar.google.com/scholar_case?case=15669334228411787012&q=%22criminal+burden+of+proof%22&hl=en&as_sdt=2,5&as_ylo=2000
http://scholar.google.com/scholar_case?case=15669334228411787012&q=%22criminal+burden+of+proof%22&hl=en&as_sdt=2,5&as_ylo=2000
http://scholar.google.com/scholar_case?case=15669334228411787012&q=%22criminal+burden+of+proof%22&hl=en&as_sdt=2,5&as_ylo=2000
http://www.hsaj.org/?fullarticle=2.3.4
http://www.businessweek.com/ap/financialnews/D9N3D24G0.htm
http://www.businessweek.com/ap/financialnews/D9N3D24G0.htm
http://law.jrank.org/pages/18346/Burden-Proof-Criminal-Civil.html
http://law.jrank.org/pages/18346/Burden-Proof-Criminal-Civil.html
http://www.uscourts.gov/EducationalResources/FederalCourtBasics/CourtStructure/UnderstandingFederalAndStateCourts.aspx
http://www.uscourts.gov/EducationalResources/FederalCourtBasics/CourtStructure/UnderstandingFederalAndStateCourts.aspx
http://www.uscourts.gov/EducationalResources/FederalCourtBasics/CourtStructure/UnderstandingFederalAndStateCourts.aspx
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Z 31 IPKM@H@ 'JRBOGDK RRR NPKM@H@>JPMO BJQ
Z $@?@M<G >0 RRR PN>JPMON BJQ &JH@ <NKS
Z 'DQD> K<MOD>DEQUKII RRR >JIBM@NN JMB

Statistics of Interest

Z 31 IPKM@H@ 'JRMOK RRR <GG>JPIOMD@N JMB PN>@INPN

;P:N:NPKM@H@;>JPMO;><N@N;ADG@7? COHG

Answers to Exercises

$SMIHL@>0DJI  $@?@M<GDNH

#1? JA IC<KO@M +<O@MD<G

IJIBM@NN B@ON OC@ <POCJMDOT OJ >MDHDI<GDU@ >JI?P>0 D
T0O@MI@0 AMJH OC@ >JHH@M>@ >G<PN@ =@><PN@ OC@ '10@
@>JIJHD> <>0DQD®©bsd@s state [ine¥OC OC@ A@?@M<G <I? NO<O
BIQ@MIH@I0 ><I KMIN@>PO@ OC@ ?@A@I?<I0 PI?7@M A@?@M
>MDHDI<G NO<OPO@N AJM JI@ <>0 RDOCJPO QDJG<ODIB ?JP=C
2C@ 31 IPKM@H@ 'JPMO M@GD@7? JI OC@ >JHH@M>@ >G<PN@
$IPMO@@I0C H@I?H@I0 1K@>DAD><GGT OC@ !JPMO MPG@?
HJODQ<O@? >MDH@N JA QDJGE@br@n+d/&@tivigl? ?J 1JO
C<Q@nationa@AA@>0 NJOC@ >JHH@M>@ >G<PN@ ?J@N 1JO NI
A@?@M<G G@BDNG<ODJI DI OCDN <M@< $PMOC@MHIM@ OC(
OC@ $IPMO@@IOC H@I?H@IO ?P@ KMJ>@NN >G<PN@ DN O<M
BJQ@MIH@IO <>ODJhdiNidual?@A@I?<ION NJ DO DN GDF@RDN@
DI<KKGD><=G@

2C@ 31 1IPKM@H@ 'JPMO C@G? OC<O OC@ .@IINTGQ<ID< 1@?D(¢
supersededl OC@ 1HDOC >0 31! MK@>DAD><GGT OC@ 'JPMC
M@A@M@I>@? OC@ NPKM@H<>T JA A@?@M<G G<R JI OC@ N<}
OCOM@=T KM@ @HKODIB OC@ NO<O@ NO<OPO@


http://www.supremecourt.gov
http://www.uscourts.gov/Home.aspx
http://www.congress.org
http://www.allcountries.org/uscensus/356_u_s_supreme_court_cases_filed.html
http://www.allcountries.org/uscensus/356_u_s_supreme_court_cases_filed.html
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Answers to Exercises

$SMIHL@>0DJI  2C@ M<I>C@N JA %JOQ@MIH@IO

#1? JA IC<KO@M +<O@MD<G

2C@ H<TJM DN QDJG<0ODIB N@K<M<ODJI JA KIR@MN =@><PN@
OC@ @S@>PODQ@ =M<I>C ><IIJO DIQ<GD?<0@ JM NPK@MN@ !
=T OC@ G@BDNG<ODQ@ =MldiCialBI<KOC@N @IODOG@? OJ ?J
OCDN (Dicial review2C@ EP?D>D<G =M<I>C NCIPG? >C@>F <I?
=<G<I|>@ OCDN <itQDH@JI@ <OO<>FN OC@ H<TJMaN KJGD>T DI >
2C@ 31 IPKM@H@ 'JPMO ?D? 1JO PKCJG? . M@ND?@10 2MPH<IlaN
<|I? MPG@? OC<0O C@ R<N @thHeatoDI& powerdlO<OPO@ JI

KJDIO <GM@<?T ?DN<GGJIJR@? OC@ KM@ND?@I|0aN <>0DJI OCC(
>0 2C@ KM@ND?@I10 ><IlJO NPK@MN@?@ !JIBM@NNaN <POCJ
DBIJMDIB < >JINODOPODJI<G NO<OPO@ OC<0O WIBM@NN @I<>0(
?PMDIB R<MODH@

2C@ 31 1IPKM@H@ 'JPMO M@Q@MN@? OC@ 31 'lJPMO JA KK@<C
$JPMOC 'DM>PDO 2C@ 'JPMO C@G? OC<O OC@ EP?D>D<G =M<l
M@LPDM@? OJ <GGJR PI>JINODOPODJI<G A@?@M<G NO<OPO@
@AA@>0 ?PMDIB R<MODH@e@ratRN @ fawerC@ 1JPMO
2@0@MHDI@? OC<0O OC@ ?@0O<DI@@aN >JINODOPODJI<G MDB!
<GGJR@? CDH <>>@NN 0J <I <O0OIMI@T <I? < >JPMO OMD<G DI N
A@?@M<G NO<OPO@



IC<KO@M 2C@ *@B<G 1TNO@H DI OC@ 3IDO@? 10<O@N
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$SMIHL@>0DJI _ 2C@ 'JPMO 1TNO@H

#1? JA IC<KO@M +<O@MD<G

(@ll< ><11JO <KK@<G OJ OC@ 31 1IPKM@H@ 'JPMO =@><PN@ NC(
<KK@<M 0J CSed@raDNNP@ .<MOD@N ><| <KK@<G AMJH < NO<C
CDBC@NO G@Q@G <KK@GG<O@ >JPMO ?DM@>0GT DIOJ OC@
=PO OC@ 31 1PKM@H@ !JPMO DN < A@?@M<G >JPMO <I? JIGT C+«
EPMDN?D>0DJI OJ C@<M A@?@M<G H<OO@MN (@lI< ><IlJO H@
JA ?DQ@MNDOT EPMDN?D>0DJI JM ?DQ@MNDOT JA >DODU@INC
NC@ <I? +<S <M@ >DODU@IN JA ?DAA@M@I0O NO<O@N OC@ <H
>JIOMIJQ@MNT DN OJJ GJR DO l@@?N OJ =@ <O G@<NO

2C@ 31 'JPMO JA KK@<GN AIJM OC@ 2@I0OC 'DM>PD@e€@G? OC<
jurisdiction DI NKDO@ JA OC@ <=N@I>@ JA < OMD<G 2C@ >JPMO -
OC<0O OC@ @SOM<IM?DIKMT >DM>PHNO<I>@N >JHK@QGG@? < M
?DNOMD>0 >JPMO JM?@M ?@ITDIB < HJODJI OJ ?DNHDNN OC@ 7
DI?D>OH@I0O 2C@ >JPMO @NN@IOD<GGT MPG@? OC<0O OC@ ?(
MDBCO 1JO OJ =@ OMD@~?

2C@ 31 IPKM@H®@ 'JPMO C@G? OC<0O < >JMKJIJM<ODJI DN < >DOCL
NO<O@ JA DI>IMKENdODE NO<O@ DI R@xrsipBI(iNace of
businesBN GJ><O0@7? 2C@ KMDI>DK<G KG<>@ JA =PNDI@NN DN C
>@I0@M NO<O@ _RCD>C DN OC@ NO<O@ OC<O CIJPN@N OC@
C@<?LP<MO@MN
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Answers to Exercises

$SMIHL@>0DJI  2C@ PM?@1 JA .MJJA

#1? JA IC<KO@M +<O@MD<G

MD< RDGG 1JO =@ NP>>@NNAPG RDOC OC@ DIN<IDOT ?@A@IN(
><[IJOH@@O OC@ =PM?@I| JA KMJJprepCieraDbe of

evidence .M@KJI?@M<I>@ JA @QD?@I1>@ DN < A<DMGT GJR NO<I
MD< HPNO NODGG >JIQDI>@ OC@ OMD@M JA A<>0 OC<Q DO DN
[IJO NC@ DN DIN<I@ 1C@ ><I1JO ?J OCDN RDOC C@M O@NODHJI
<GJI@ 'G@<MGT MD< C<N <I| DdéifIiMerekd| @ GDHDI<ODIB C@M
>MDHDI<G M@NKJIND=DGDOT DI OCDbubjit@ e @MNOOE@NT
M@B<M?DIB C@M JRI H@I0<G NO<O@ DN 13O >JHK@GGDIB @I1JP
OC@ K@M>@I00J K@M>@IO NO<I?<M?

2C@ 31 IPKM@H@ 'JPMO C@GedcktiOtibaaDll KPO OC@

=PM?@! JA KMJQDIB @SOM@H@ @HJODJI<G ?DNOPM=<I>@ JI O(
?7@A@1?<I0O M@?P>DIB HPM?@M OJ H<ING<PBCO@M 2C@ 'JPMC
OCDN ?D? 1J0O M@GD@Q@ OC@ KMIN@>PODJI JA OC@ =PM?@!] .
@G@H@IO JA HPM?@M =@TJI? < M@<NJI<=G@ ?JP=0 <I? OCPNF
>JHKGD<I>@ RDO@uO®@@cess clauseJA OC@ 'JINODOPODJI

2C@ 31 IPKM@H@ !'JPMO C@G? OC<O < >JINODOPODJI<GGT ?@/
DINOMP>0DJI JI OC@ ?@ADIDODJI JA =@TJI? < M@<NJI<=G@ ?JP
prejudicial errocl? M@LPDM@7? < M@Q@MN<G JA OC@ ?@A@I?<IO:
>JIQD>0DJI AIM HPM?@M 2C@ 'JPMO ?@O0@MHDI@? OC<O OC@
EPMT DINOMP>0ODJI 7@KMDQ@? OC@ ?@A@I1?<I0 JA CDN 1DSOC
MDBCO 0OJ < EPMT OMD<G
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Answer to Law and Ethics Question

#1? JA IC<KO@M +<O@MD<G

2C@ A@?@M<G EP?B@ 1PN<I JGOJI =<N@? G@ipta@>DNDJI JI
preemptiorl? <l impermissible state burdBrG@B<G M@ND?@I0 <GD@
2C@ EP?B@ M@<NJI@? OC<O A@?@M<G <POCJIJMDOT OJ H<F@ (
JA DHHDBM<ODJI C<N =@@! >JIADMH@? =T OC@ 31 1IPKM@H@ !.
=<N@? Jl @IPH@OM<O@? <I? DHKGD@? KIR@MN <I? OC@ ?@NDE
N@>ODJIN JA OC@ MDUJI< G<R >JIAGD>0@? RDOC OCDN <POC.
OCPN KM@ @HKM@@.S. v. Arizond !4 .&6 10
31 "DNOMD>0 IJPMO <>>@NN@? ->0J=@M
COOK BM<KCD>N ITODH@N >JH K<>F<B@N K?A I<ODJI<G

:0'8-, "-1 K?A 2C@ EP?B@ APMOC@M C@G? OC<O
@IAIM>@H@I10 JA OC@ @IEJDI@? N@>ODJIN JAOC@ MDUJI< G«
?DQ@MO A@?@M<GNR@NIEVie@Nzond !4 .&6
10 31 "DNOMD>0O UPMO <>>@NN@? ->0J=@M
COOK BM<KCD>N ITODH@N >JH K<>F<B@N K?A I<ODJI<G

:0'8-, "-1 K?A <I? <GNJ DHK@MHDNND=GT =PM?@| G(
M@ND?@10 <GD@IN =T M@NOMD>0DIB OC@DM GD=@MOT RCD(
>SC@Q>F@P?@M.S. v. Arizond !4 &610 31
"DNOMD>0 IJPMO <>>@NN@? ->0J=@M
COOK BM<KCD>N ITODH@N >JH K<>F<B@N K?A I<ODJI<G

; 0'8-, ;"1 K?A
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IC<KO@M 2C@ *@B<G 1TNO@H DI OC@ 3IDO@? 10<O@N

Answers to You Be the Juror

#1? JA IC<KO@M +<O@MD<G

2C@ '1?D<I< 1IJPMO JA KK@<GN C@G? OCDffis=atM@ R<N
@QD?@I1>@ 0J KMIQ@ =@TJI? < M@<NJI<=G@ ?JP=0 OC<O OC@
FIQR OC@ N@MD<G IPH=@MN JI OC@ BPI C<? =@@| <GO@M@?
<KK@<M<I>@ JA OC@ BPI <I? OC@ ?@A@I?<I0aN R@@F GJIB KJI
RoM@ @!IJPBC AJM < M@<NJI<=G@ EPMJM OJ DIA@M FIIRG@?B
2C@ 31 'JPMO JA KK@<GN AJM OC@ $DAOC 'DM>PDO C@G? OC<
insufficient @QD?@1>@ OJ KMJQ@ =@TJI? < M@<NJI<=G@ ?JP=0"
?2@A@I?<IO FI@R OC@ QD>0ODH R<N < K@<>@ JAAD>@M 2C@ >J
<M@<NJI<=G@ EPMJM >JPG? |JO DIA@M FIURG@?B@ AMJH OC@
<lIO@Il<@ <I1? OC@ QD>0ODHaN EJ= <O IBJG< KMDNJI

2C@ 1PKM@H@ 'JPMO JA -M@BJI C@G? OGuifiice6i@M@ R<N
@QD?@I1>@ 0J KMIQ@ =@TJI? < M@<NJI<=G@ ?JP=0 OC<O OC@
OCM@<O0@I@? DHH@?D<O@ PN@ JA KCTND><G AIM>@ 2C@ >J
OC@ ?@A@I?<I0aN <KK@<M<I>@ >JH=DI@? RDOC OC@ G<O@I(
CIPM<I? OC@ ?@H<I?N AIM HJI@T >JPG? =@ <| DHKGD>DO OCN
PI?@M OC@ >DM>PHNO<I>@N

2C@ "DNOMD>0 'JPMO JA KK@<G JA $GIMD?< C@G? OC<O OC@
sufficient @QD?@I1>@ OJ KMJIQ@ =@TJI? < M@<NJI<=G@ ?JP=0 O
?2@A@1?7<I0 KINN@NN@? >J><DI@ RDOC OC@ DIO@IO OJ N@GG
KIDIO@? JPO OC<O OC@ >MDHDI<G NO<OPO@ <O DNNP@ ?D? IJ
NK@>DAD@? LP<IODOT JA >J><DI@ 2C@ >JPMO <GNJ M@<NJI@
>JPG? DIA@M AMJH OC@ K<>F<BDIB <I? @SK@MO O@NODHJIT C
JOC@M K<>F<B@N <GNJ >JIO<DI@7? >J><DI@



Chapter 3

Constitutional Protections

2CIN@ RCJ RMJO@ JPM >JINODOPODJIN FI@R AMJH CDNOJMT

<I? @SK@MD@I>@ OC<0O DO R<N I@>@NN<MT OJ KMJO@>0 <B<DINO
PIAJPI?@7? >MDHDI<G >C<MB@N =MJPBCO OJ @GDHDI<O@
@I@HD@N <I? <B<DINO EP?B@N 0JJ M@NKJINDQ@ OJ OC@ QJD>@
JA CDBC@M <POCJMDOT

Duncan v. LouisiardDO@A@>0DJI 2C@ "P@
.MJ>@NN <I? #LP<G .MJO@>0DJI !\G<PN@N

Source: Image courtesy of Tara
Storm.
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3.1 Applicability of the Constitution

2C@ RIM?DIB JA < NO<OPO
PI>JINODOPODJI<G

2C@ @IAIM>@H@I0 JA < NC
PI>JINODOPODJI<G

LEARNING OBJECTIVES

"DNODIBPDNC =@OR@@| OC@ ORJ OTK@N JA >JINODOPODJI<G KMJO(
IJHK<M@ PI>JINODOPODJI<G JI DON A<>@ RDOC PI>JINODOPODJI<G <N
"DNODIBPDNC <HJIB ?DAA@M@10 NO<I?<M?N JA EP?D>D<G M@QD@R
IJHK<M@ =DGG JA <O0<DI?@M RDOC @S KINO A<>0J G<RN
N>@MO<DI OC@ OCM@@ OTK@N JA @S KINO A<>0J G<RN

'l <22DODJI 0J NO<OPOJIMT <I? >JHHJI G<R ?@A@IN@N < >MDHDI<G ?@A@I?<
@SO@INDQ@ KMJO@>ODJIN OC<O <M@ N@O AJMOC DI OC@ 3IDO@? 10<0¢
@<MGD@M DI OCDN =JJF OC@ A@?@M<G 1JINODOPODJI DN <KKGD><=G@ D
=@><PN@ OC@ BJQ@MIH@I0 DN KMIN@>PODIB 10<0@ >JINODOPODJIN OT
A@?@M<G 1JINODOPODJI =@><PN@iDOMN®RROC@A KMIO@>0DJI OC<O DN
BP<M<IO@@? OJ <GG >DODU@IN 10<O@N ><| <IMmdAS@NODRTIIIGES
KMJO@>0ODJIN OJ >MDHDI<G ?@A@I?<ION OC<| OC@ A@?@M<G IJINODOPOD
NO<O@ KMJO@>ODJIN 2J 1JO QDIG<O@ IJODJIN JA A@?@M<G NPKM@H<>T '
A@?@M<G IJINODOPODJI DN <I<GTU@? RDOC M@A@M@I>@ 0J NO<O@ >JIN
RC@I M@G@Q<IO

Constitutional Protections

%@I@M<GGT ORJ OTK@N JA >JINODOPODJI<G KMJO@>ODJIN @SDNO $DMN
>C<GG@IB@ OC@ >JINODOPODJI<GDOT JA < >MDHDI<G NO<OPO@ JM JM?DI<
AIJMR<M? OC@ stx@idBI>GP?@N JM?DI<I>@N PIG@NN JOC@MRDN@ 1JO0@? O
IC<KO@M 'lTOMJ?P>0DJI OJ 'MDHDRGRQRPROC@N@ >J?DAD@? G<RN ><I1JO >JI
RDOC JM <OO@HKO OJ NPK@MN@?@ OC@ !'JINODOPODJI | <O0<>F JIOC@ :
<NO<OPO@ ><| =@ < >G<DH OC<0O Ouonsitistional@nits face DN
unconstitutional as applied JMVboth NO<OPO@ DN PI>JINODOPODJI<G JI DON A«
RC@I| DON RIJM?DIB DN PI>JINODOPODJI<G NO<OPO@ DN PI>JINODOPODJI<(
DON @IAIM>@H@I10 DN PI>JINODOPODJI<G 2C@ ?DAA@M@I1>@ =@OR@ @I C
< NO<OPO@ DN PI>JINODOPODJI<G JI DON A<>@ an®dirsubiQa@e? @M
NO<OPO@ DN PI>JINODOPODJI<G <N <KKGD@? DO DN JIGT PI>JINODOPODJI<
>DM>PHNO<I>@N

2 BN @>J17 0TK@ JA >JINODOPODJI<G KpO@HARI@N@A@I?<I0 ><I KMIO@NC

<| PI>JINODOPODJI<G KMJ>@?PM@ OC<O J>>PMN ?PMDIB KMIN@>PODJI .MJ:
RREREYPODJI DI>GP?@N =PO DN 1J0 GDHDO@? 0OJ <MM@NO DIO@MMJIB<O
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>C<MB@N OMD<G <I? <KK@<G 2C@ ?@A@I?<I0O ><| H<F@ < HJODJI OJ ?DNH
NPKKM@NN @QD?@I1>@ JM ?@>G<M@ < HDNOMD<G 2C@ ?@A@I?<10 ><I <G
M@Q@MN@ < >JIQD>0DJI <HJIB JOC@M M@H@?D@N

2CDN =JJF >JI>@I0M<O@N JI >MDHDI<G G<R M<OC@M OC<I| >MDHDI<G KMJ>(
JA OCDN >C<KO@M DN ?@QJO@? OJ PI>JINODOPODJI<G >MDHDI<G NO<OPO(
PI>JINODOPODutecedure2C@ @S>@KODJI DN OC@ MDBCO 0OJ < EPMT OMD<G
?DN>PNN@? NCIMOGT

Example of Constitutional Protections

DGG DN JI OMD<G AJM J=NOMP>0DIB < KP=GD> ND?@R<GF DGG R<N <MM@
AMJIO JA < M@NO<PM<IOaN @IOM<I>@ RDOC < NDBI NO<ODIB "RDGG @<O <I
2C@ >DOT JM?DI<I>@ DGG QDJG<O@? H<F@N DO < HDN?@H@<IIJM OJ "NO<I
ND?@R<GF RDOC < NDBI _2J N<Q@ HJI@T OC@ EP?B@ KM@ND?DIB JQ@M I
OC<0O DGG RDGG C<Q@ < =@I>C OMD<G M<OC@M OC<I < EPMT OMD<G 'l OC
>JINODOPODJI<GGT <OO<»rdd@@maADdVDJIG<ODIB CDN AM@@7?JH JA NK@ @>
=@><PN@ DO KMJCD=DON CJG?DIB < NDBI 2C@ >DOT JM?DI<I>@ <KK@<MN F
its face<I? as applie®@J DGG DGG ><I <GNJ >JINODOPODHt@aih<tmd<>F
=@><PN@ C@ C<N OC@ MDBCO 0OJ < EPMT OMD<G &@ >JPG? ?J OCDN =T H<
?2@>G<M@ < HDNOMD<G =T K@ODODJIDIB <I <KKK@GG<O@ >JPMO 0OJ C<GO C
<AO@M < EP?BH@I0 JA >JIQD>0DJI

Figure 3.1Constitutional Protections

Judicial Review

N NO<O@? KM@QDJPNGT DI OCDN =JJF >JPMON M@QD@R NO<OPO@N OJ
>JIAJMH OJ OC@ !JINODOPODJI KPMNP<IO OJ QuimiaM ¢de@ NUPMON

KKGD><=DGDOT JA OC@ !JINODOPODJI



IC<KO@M

NO<I?<M? JA EP?D>D<G M@
PN@? RC@I < NO<OPO@
@I1>MJI<>C@N JI < API?<H@I
>JINODOPODJI<G MDBCO O
DN PI>JINODOPODJI<G PIG@
NPKKIMO@? =T < >JHK@GG
BJQ@MIH@IO DIO@M@NO <«
OC@ G@<NO M@NOMD>0D!

NO<I?<M? JA EP?D>D<G M@
J>><NDJI<GGT PN@? RC@I
<I<GTUDIB < NO<OPO@ KPM
OC@ @LP<G KMJO@>ODJI
NO<OPO@ DN PI>JINODOPO
PIG@NN DO DN M<ODJI<GG]
< G@BDODH<O@ BJQ@MIH
DIO@M@NO

NO<OPO@ OC<O KPIDNC@N

?@A@I1?<I0 RDOCJPO < OMI

>MDHDI<G NO<OPO@ OC<(
KPIDNC@N < ?@A@I?<I0
M@OMJI<>0DQ@GT

IJINODOPODJI<G .MJO@>ODJIN

B@I@M<GGT PN@ ?DAA@M@I0 NO<I?<M?N JA M@QD@R RC@I >JINODOPOD.
NO<F@ 2TKD><GGT < >JPMO =g@«r@Nr@@M@NO DI M@BPG<ODIB >@M(
>JI?P>0 <B<DINOndividual(BIO@M@NO DI < >JINODOPODJI<GGT KMJO@>0@?
=<G<I>DIB JA DIO@M@NON Q<MD@N ?@K@I?DIB J| OC@ MDBCO <O NO<F@ "
MDBCO DN API?<H@IO<G OC@tritP BMuBRN@NDJ <I<GTU@ OC@ NO<OPO@ <O

NO<OPO@ OC<O QDJG<O@N JM DICD=DON API?<H@I0<G >JINODOPODJI<G |
KM@NPHKODQ@GT DIQ<GD? <I? ><| =@ PKC@G? JIGT DA DO PN@N OC@ G@:
KINND=G@ 2C@ BIQ@MIH@IO <GNJ HPNO KMJQ@ OC@ NO<OPO@ DN NPKK
BIJIQ@MIH@IO DIO@M@NO 5C@| OC@ >C<GG@IB@ DN =<N@? JI ?DN>MDHDI-<
@LP<G KMJO@>0ODJI >G<PN@ OC@ >JPMO H<T PN@ < GJR@EbNR&<I?<M? ><(
basis test 2C@ M<ODJI<G =<NDN O@NO <GGJRN < NO<OPO@ OJ ?DN>MDHDI<
M<ODJI<GGT M@G<O@? OJ < G@BDODH<O@ BIJIQ@MIH@IO DIO@M@NO +JIN
<M@ >JIND?@M@7? API?<H@IO<G <I? OMDBB@M OC@ NOMD>0 N>MPODIT JA

Example of Strict Scrutiny

0@QD@R OC@ @S<HKG@ M@B<M?DIB DGG RCJ R<N <MM@NO@? @NN@IO
CJG?DIB <NDBI 2C@ 31 1IPKM@H@ 'JPMO C<N C@G? OC<O AM@ @ ?JH JA NK(
fundamental righRCPN < >JPMO M@QD@RDIB OC@ JM?DI<I>@ DI DGGaN ><N@
JM?DI<I>@ KM@NPHKODQ@GT DIQ<GD? PIG@NN OC@ BIJIQ@MIH@IO ><I ?@}
>JHK@GGDIB DIO@M@NO DI @I<>0DIB DO <I? OC<O DO PN@? OC@ G@<NO |
KINND=G@ 2C@ JM?DI<I>@ DN =MJ<?GT RMDOO @I OJ DI>GP?@ <GG NDBIN
DI?DQD?P<GN AMJH CJG?DIB NDBIN ?J@N 1JO N@MQ@ < >JHK@GGDIB BJQ@!
OCDN ?DAAD>PGO NO<I?<M? RDGG KMJ=<=GT M@NPGO DI OC@ >JPMO CJG?
unconstitutional

DQD@R

S The Legislative BranchOs Prohibited Powers
<G

C@ NO<OPO@

NRC® BY@BDNG<ODQ@ =M<I>C ><I1JO KPIDNC ?@A@I?<ION RDOCJPO < OMD<C

%ﬁMDHDkG NO<OPO@N KPMNP<IO OJ OC@ !JINODOPODJIBN 8MMJCD=DODJI <B

Q@ ﬁﬁr <|? ex post facto laws MOD>G@ >G<PN@ NO<O@N DI K@MODI@IO
AJ DGG JA 0O0<DI?@M JM @S KINO A<>0J *<R NC<GG =@ K<NN@? _2C@ KM

DQRIRDI?@M <1? @S KINO A<>0J G<RN DN @SO@I1?@7? 0J OC@8EeRR@N DI M

nPld950@ NC<GGIK<NN <IT DGG JA OO<DI?@M @S KINO A<>0J *<R _+<IT N

4GP BEAODJIIN <GNJ KMJCD=DO @S KINO A<>0J G@BDNG<ODQ@ <>0ODJI H

DIHNODOPODAD<I< IJINODOPODJI <MO <>¥@NN@? ->0J=@M

;)%@)%ﬁ@@ﬁ@é G<R DI?D<I< @?P PNG<R?J>N DI>JINO <MO COHG

gill of Attainder

D<G

Bill of attainder DN RC@1 OC@ G@BDNG<ODQ@ =M<I>C JA BJQ@MIH@IO KPIDI
?@A@I17?<I0 RDOCJPO < OMD<G 2C@ ?M<AO@MN JA OC@ !'JINODOPODJI R<IO
>MDHDI<G ?@A@I?<ION C<Q@ < APGG <I? A<DM <?EP?D><0DJI JA OC@DM ML

D

KKGD><=DGDOT JA OC@ !JINODOPODJI


http://www.law.indiana.edu/uslawdocs/inconst/art-1.html
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BJIQ@MIH@IO DHKIN@N KPIDNCH@IO DGG JA <OO<DI?@M DN PNP<GGT <>>
NO<OPO@ OC<0O O<MB@ON <I DI?DQD?P<G JM BMJPK JA DI?DQD?P<GN AJM I
BJIQ@MIH@IO N<I>ODJI DGG JA <OO<DI?@M KMJSpa@ih @f IpWVEEIN
@GDHDI<ODIB OC@ <=DGDOT JA OC@ G@BDNG<OPM@ OJ DHKJIJN@ >MDHDI<
OMD<G >JI?P>0@7? =T OC@ EP?DLEBG BMwirG 1 <>>@NN@?

->0J=a@M COOK NPKM@H@ EPNOD< >JH PN ><N@ COHG

Example of Bill of Attainder

MD<Il@ DN < HQH=@M JA OC@ 'JHHPIDNO K<MOT MD<II@ <KKGD@N AJM < |

<O C@M GJI><G @G@H@IO<MT N>CJJG <I? DN M@APN@? =<N@? J| OCDN NO
<IT NP=Q@MNDQ@ BMJPK DI>GP?DIB OC@ ![JHHPIDNO K<MOT ><I1JO CJG? KF
O@<>C AJM < KP=GD> DINODOPODJI _ MD<ll@ >JPG? <OO<>F OCDN NO<OPO
<O0<DI?@M 'ON KMJQDNDJIN O<MB@ODIB H@H=@MN JA OC@ ![JHHPIDNO K:
NP=Q@MNDQ@pBM3IRKI @GDHDI<ODIB ><M@ @M JKKIJMOPIDOD@N 2C@ H@}
O<MB@O@? <M@ KPIDNC@? RDOCJPO < OMD<G JM <IT <?EP?D><0ODJI JA OC(
NO<OPO@ <GGJRN OC@ G@BDNG<OPM@ OJ DHKJIN@ < N<I>0ODJI RDOCJPO <
IJINODOPODJIaN KMJCD=DO@? KJIR@MN

Ex Post Facto

| @S KINO A<>0J G<R KPIDNC@N <I bddiogii?8y&? N@Q@M@GT @I>MI<>C@
IJODJIN JA A<DMI@NN 2C@M@ <M@ OCM@@ OTK@N JA @S KINO A<>0J G<F
A<>0J DA DO KPIDNC@N =@C<QDJM OC<0O J>>PMM@? =@AIM@ OC@ G<R R<
KJIJNO A<>0J G<RN H<T DI>M@<N@ OC@ KPIDNCH@IO AJM OC@ JAA@IN@ <A
J>>PMM@? 2CDM? < G<R><I=@ @S KINO A<>0J DA DO DI>M@<N@N OC@ K.
>JIQD>0DJI <AO@M OC@ >MDH@ J>>PMM@?

Example of an Ex Post Facto Law Punishing Behavior Retroactively

NO<O@ HPM?@M NO<OPO@ ?@ADI@N HPM?@M <N OC@ HFoGGie JA < CPH
2C@ NO<O@ G@BDNG<OPM@ <H@I?N OCDN NO<OPO@ OJ DI>GP?@ OC@ FL
@S>@KODJI JA <=JMODJI 2C@ <H@I?H@IO @SO@I?N OC@ <KKGD><ODJI JA
>MDHDI<G A@OPN FDGGDIBN ®QERGOSP®MRIEIPO@ R<N >C<IB@? 2CDN G<IE
KPIDNC@N ?@A@I1?<ION AJM =@C<QDJM OC<0O R<N G@B<G RC@I| >JHHDOOE
<OO@HKON 0OJ DI>GP?@ OCDN G<IBP<B@ < >JPMO ><| NOMDF@ OC@ NO<OF
KMJCD=DODJI <B<DINO @S KJNO A<>0J G<RN

Example of an Ex Post Facto Law Increasing Punishment Retroactively
10C@ KM@>@7?DIB @S<HKG@ <=JPO <H@I?DIB OC@ HPM?@M NO<OPO@ O

<H@I?N OC@ NO<OPO@ OJ DI>M@<N@ OC@ K@ I<GiedtApendRN@ &M @] OC@
OC@ <H@I?H@IO OC@ K@I<GOT AIMIIHPNP@RMRZNCIPO OC@ KINND=DGDO

KKGD><=DGDOT JA OC@ !JINODOPODJI


http://supreme.justia.com/us/381/437/case.html
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K<MIG@ 2C@ NO<O@ ><I1JO BDQ@ OC@ ?@<0OC K@I<GOT OJ ?@A@I?<ION F
HPM?@M =@AIJM@ OC@ NO<OPO@ R<N <H@I?@? 2CDN DN >JIND?@M@? @]
DI>M@<N@N OC@ KPIDNCH@I10 AJM OC@ JAA@IN@ <AO@M OC@ >MDH@ DN

Example of an Ex Post Facto Law Increasing the Possibility of Conviction
Retroactively

10C@ KM@>@7?DIB @S<HKG@ OC@ NO<O@ <H@I?N OC@ HPM?@M NO<OPC
statute of limitations RCD>C DN OC@ ODH@ GDHDO JI KMIN@>PODJI @AJIM(C
<H@I?H@IO OC@ NO<OPO@ JA GDHDO<ODJIN R<N ADAOT T@<MN 2C@ NO<
?7@A@I1?<ION RCJ >JHHDOO @ itir&itP@fifty years agddPMNP<IO OJ OC@
<H@I?H@IO 2CDN DN >JIND?@M@7? @S KINO A<>0J =@><PN@ DO DI>M@<N(
>JIQD>0DJI <AO@M OC@ >MDH@ DN >JHHDOO@?

Changes That Benefit a Defendant Retroactively

IC<IB@N OGdefitc >SMDHDI<G ?@A@I17<I0 <M@ 1JO >JIND?@M@7? @S KINO A<
=@ <KKGD@? M@OMJ<>0ODQ@GT 'l OC@ KM@>@7?DIB @S<HKG@ DA OC@ N
NO<OPOgh@irOC@ NO<OPO@ JA GDHDO<ODJIN OCDN >C<IB@ <>OP<GGT =
=T H<FDIB DO HIM@ ?DAAD>PGO 0OJ >JIQD>0 OC@H 2CPN OCDN <H@I?H@IO
>JINODOPODJI<G

Ex Post Facto Applies Only to Criminal Laws
#S KINO A<>0J KMJO@>0ODJI <KKGi@TdlB&RNDI<RN OC<O M<DN@ A@@N JM

<AO@M K<TH@I0O <M@ >DQDG M<OC@M OC<I| >MDHDI<G DI I<KOPM@ 2CPN OC
DI>M@<N@N ?J 1JO @S>@@7? BJQ@MIH@10<G <POCJMDOT <I? <M@ >JINODO

NO<OPO@ OC<O GDHDON PpC@ ODH@

K@MDJ? AJM < KMIN@>PODJI

KKGD><=DGDOT JA OC@

IJINODOPODJI
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Figure 3.2

KKGD><=DGDOT JA OC@ !JINODOPODJI
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KEY TAKEAWAYS

Z 2C@ 'JINODOPODJI KMJO@>ON DI?DQD?P<GN AMJH >@MO<DI NO<OPO

BJIQ@MIH@10<G KMJ>@?PM@N

Z NO<OPO@ DN PI>JINODOPODJI<G JI DON A<>@ RC@| DON RIJM?DIB DN

PI>JINODOPODJI<G NO<OPO@ DN PI>JINODOPODJI<G <N <KKGD@? R(
@IAIM>@H@I10 DN PI>JINODOPODJI<G

Z >JPMO M@QD@RN < NO<OPO@ AJM >JINODOPODJI<GDOT PNDIB NOM

NO<OPO@ DICD=DON < API?<H@I0<G >JINODOPODJI<G MDBCO 10MD>
H@<IN OC<O OC@ NO<OPO@ DN KM@NPHKODQ@GT DIQ<GD? <I? OCC
HPNO KMJQ@ DO DN NPKKIMO@? =T < >JHK@GGDIB BJIQ@MIH@IO DIO
PN@N OC@ G@<NO M@NOMD>0DQ@ H@<IN ->><NDJI<GGT < >JPMO N\
AIM >JINODOPODJI<GDOT PI?@M OC@ @LP<G KMJO@>0ODJI >G<PN@ F
M<ODJI<G =<NDN O@NO RCD>C H@<IN OC<O OC@ NO<OPO@ DN >JIN(
M<ODJI<GGT M@G<O@? 0J < G@BDODH<O@ BJIQ@MIH@IO DIO@M@ NI

=DGG JA <O0<DI?@M DN RC@| OC@ G@BDNG<ODQ@ =M<I>C KPIDNC(
RDOCJPO < OMD<G #S KJNO A<>0J G<RN KPIDNC >MDHDI<G ?@A@I?<I
M@OMJI<>0ODQ@GT

Z #S KINO A<>0J G<RN KPIDNC ?@A@I1?<ION AJM <>ON OC<O R@M@ 1JO

RC@I| >JHHDOO@? DI>M@<N@ OC@ KPIDNCH@I0O AJM < >MDH@ M@OI
DI>M@<N@ OC@ >C<I>@ JA >MDHDI<G >JIQD>0DJI M@OMJI<>0ODQ@GT

EXERCISES

INR@M OC@ AJGGJRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @1? JA OC@ >C<KO@M

KP=GD> PIDQ@MNDOT M<DN@N OPDODJI DI OC@ HD??G@ JA OC@ N(
NOP?@ION C<Q@ <GM@<?T K<D? <I? N@I?N <GG M@BDNO@M@? NOP"
"M@@N K<NO ?P@ _ "J@N OCDN QDJG<O@ OC@ KMJCD=DODJI JI @S K
5CT JM RCT 13O
0@<Bmith v. Doe 31 5CT ?D? OC@ 31 IPKM@H@ 'JPMO CJG?
OC<0O G<NF<aN +@B<laN *<R DN >JINODOPODJI<G 2C@ ><N@ DN <Q<LC
GDIFCOOK N>CJG<M BJJBG@ >JH

N>CJG<M:><N@ ><N@ CG @I <N:N?0O <N:ODN JD
N>CJG<MM
0O@<Btogner v. California 3 1 5CT ?D? OC@ 31 IPKM@H@

IJPMO CJG? OC<O !<GDAJMID<aN 1@S -AA@I1?@M NO<OPO@ JA GDHDO
PI>JINODOPODJI<G 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF
COOK NPKM@H@ EPNOD< >JH PN

KKGD><=DGDOT JA OC@ !JINODOPODJI


http://scholar.google.com/scholar_case?case=14879258853492825339&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=14879258853492825339&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=14879258853492825339&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://supreme.justia.com/us/539/607
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3.2 The Due Process and Equal Protection Clauses

2C@ ADMNO O@I <H@I?H@I
OC@ !JINODOPODJI

KKGTDIB OC@ DGG JA 0DB

>JINODOPODJI<G KMJO@>Q
OC@ NO<O@N OCMJIPBC O(
$IPMO@@IOC H@I?H@IO

>G<PN@ DI OC@ $DAOC

H@I?H@IO RCD>C <KKGD@
0C@ A@?@M<G BIQ@MIH@
0C@ $JPMO@@IOC H@I?H
RCD>C <KKGD@N 0J OC@ |
BJQ@MIH@IO KMJQD?DIB Q
DI?DQD?P<G RDGG =@ ?@K|
GDA@ GD=@MOT JM KMJIK
RDOCJPO ?P@ KMJ>@NN JA

LEARNING OBJECTIVES

"@ADI@ OC@ DGG JA ODBCON

"@ADI@ OC@ KMDI>DKG@ JAN@G@>0DQ@ DI>JMKIM<ODJI
"DNODIBPDNC =@OR@@I| NP=NO<IODQ@ <I? KMI>@?PM<G ?P@ KMJ>@
IJHK<M@ QJD? AIM Q<BP@I@NN <I? JQ@M=M@<?0C

N>@MO<DI OC@ KPMKIN@ JA OC@ @LP<G KMJO@>ODJI >G<PN@ <N [
>MDHDI<G G<RN

GOCJPBC OC@ G@BDNG<ODQ@ =M<I>CaN KMJCD=DO@? KJIR@MN <M@ DI N
IJINODOPODJI OC@ DGG JA ODBCON >JIO<DIN HINO JA OC@ >JINODOPODJI<
<AAIM?@7? OJ >MDHDI<G ?@A@BHkDRIidgE DN OC@ ADMNO O@I| <H@I?H@IO
OC@ !JINODOPODJI 'l <??DODJI OC@ $IPMO@@I0C H@I?H@IO RCD>C R<N -
IJINODOPODJI <AO@M OC@ 'DQDG 5<M C<N < KG@OCIM< JA KMJO@>ODJIN ,
?@A@I?<ION DI OC@ ?P@ KMJ>@NN <I? @LP<G KMJO@>0ODJI >G<PN@N

2C@ DGG JA ODBCON R<N JMDBDI<GGT RMDOO@I| 0J <KKGT OJ OC@ A@?@N\
&JR@Q@M 31 IPKM@H@ !JPMO KM@>@?@ Ian@<NNEIIDGPODIRG <H@I1?H@IC
OC<0O DN DHKGD>DO 0J ?P@ KMJ>@NNaN >JI>@KO JA IM?@M@7? GD=@MOT
DIOJ OC@ $IPMO@@I10C H@I?H@10aN KMJO@>0ODJIN <I? <KB@b@¥0J OC@
Louisiana 31 <>>@NN@? ->0J=@M
COOK ><N@G<R GK ADI?G<R >JH N>MDKON B@0O><N@ KG >JPMO PN QJG |
2CDN ?J>0OMDI@ DISete@i@gificorporation <I? DO DI>GP?@N QDMOP<GGT <GG
>JINODOPODJI<G KMJO@>ODJIN DI OC@ DGG JA ODBCON 2CPN <GOCJPBC C
OC@ DGG JA ODBCON H<T C<Q@ =@@I| GDHDODIB OC@ A@?@M<G BJQ@MIt
ORHfFI@MKM@O<ODJIN JA OC@ 'JINODOPODJI @INPM@ OC<O DON KMJO@>O0D.
G@Q@GN JA NO<O@ <I? GJ><G BIQ@MIH@I0
CONa

\%JIU\F](@JMeaning of Due Process of Law

2C@ue process clause NO<O@N *,J K@MNJI NC<GG[=@ ?@KMDQ@? JA GDA@
NKMIK@MOT RDOCJIPO ?P@ KMJ>@NN JA G<R _ 2C@ ?P@ KMJ>@NN >G<PN@
IOHEI?H@10 <KKGD@d&@ab-MDH@N <1? A@?@M<G >MDHDI<G KMIN@>PODJIN
% 2@ KMJ>@NN >G<PN@ DN HDMMJM@? DI OC@ $JPMO@@IOC H@I?H@IO R
c28@ KMI>@NN JAGEaB>MDHDI<G KMIN@>PODJIN +JNO NO<O@N C<Q@ < NDI
MBQM@QDNDJI DI OC@DM >JINDINDRORDNIINODOPODJI <MS@NN@? ->0J=@M

@G'\igr COOK RRR NJN HJ BJQ KP=N HDNNJPMD;>JINODOPODJI K?A



http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=391&invol=145
http://www.sos.mo.gov/pubs/missouri_constitution.pdf
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2C@ BIJQ@MIH@IO ><I1JO
PIM@<NJI<=GT @I>MJ<>C JI
DI?DQD?P<GaN NP=NO<IOD
>JINODOPODJI<G MDBCON

2C@ BIJQ@MIH@IO ><I1JO

>MDHDI<GGT KPIDNC DI?DQD
RDOCJPO KMJQD?DIB 1JOD>@
<I JKKIMOPIDOT 0J =@ C@4

>MDHDI<G NO<OPO@ NJ
DHKM@>DN@GT RIM?@? O
BDQ@N 0JJ HP>C ?DN>M@(
G<R @IAJM>@H@I0 DN Pl@
<KKGD@? <I? A<DGN OJ KM
IJOD>@ JA RC<O DN >MDHD
QDJG<ODIB OC@ MDBCO 0]
KMJ>@NN

NO<OPO@ OC<O >MDHDI<E

=JOC >JINODOPODJI<GGT K
<I? >JINODOPODJI<GGT

PIKMJO@>0@? >JI?P>0 QD
OC@ MDBCO OJ ?P@ KMJ>@

IJINODOPODJI<G .MJO@>ODJIN

Substantive due process KMJO@>ON DI?DQD?P<GN AMJH <I PIM@<NJI<=G@ GJ
NP=NO<IODQ@ MDBCON NP>C <N OC@ MDBCO 0OJ NK@<F AM@@GT <I? OC@
Procedural due process KMJO@>ON DI?DQD?P<GN AMJH =@DIB >MDHDI<GGT k
RDOCJPO 1JOD>@ <I1? <l JKKIMOPIDOT OJ =@ C@<M? JOC NP=NO<IODQ@ <I?
?P@ KMI>@NN@N @INPM@ OC<O DI?DQD?P<GN <M@ 1JO ?@ID@7? OC@DM G
GD=@MOT DI><M>@M<0DJI JM KMJIK @tXfatlyMA@DOPM@

Void for Vagueness

Void for vagueness >C<GG@IB@N OC@ RIM?DIB JA < NO<OPO@ PI?@M OC@
>G<PN@ NO<OPO@ DN QJD? AIJM Q<BP@I@NN DA DO PN@N RIJM?N OC<O <l
<H=DBPJPN 10<OPO@N OC<0O <M@ 1JO KM@>DN@GT ?M<AO@? ?J 1JO KMJQI
KP=GD> JA @S<>0OGT RC<O FDI? JA =@C<QDJM DN >MDHDI&® ithporaaDJI <I?
OC@T BDQ@ 0JJ HP>C ?DN>M@ODJI OJ G<R @IAIM>@H@I0 <I? <M PI@Q@
White $ ? <>>@NN@? ->0J=@M COOK N>CJG<M BJJBG@ >JH
N>CJIG<M:><N@ ><N@ CG @I <N;N?0 <N:QDN JD N>CJG<MM
5DOC < QJD? AJM Q<BP@I@NN >C<GG@IB@ OC@ NO<OPO@ HPNO =@ NJ PI:
>JHHJI DIO@GGDB@I>@ HPNO BP@NN <CChO@islly@<@ieral Construction Co.
31 <>>@NN@? ->0J=@M COOK NPKM@H@ EPNOD< >JH PN
><N@ COHEBCD>C DN <I J=E@>0DQ@ NO<I?<M?

Example of a Statute That Is Void for Vagueness

NO<O@ G@BDNG<OPM@ @I<>ON < NO<OPO@ OC<O >MDHDI<GDU@N "DI<K
=@<>C@N _*<MMT <G<R @QIAIM>@H@I0 JAAD>@M <MM@NON )<OCT AJM R
=<OCDIB NPDO <O OC@ =@<>C =@><PN@ DI CDN =@GD@A RJH@I NCIPG? R

<I=<OCDIB NPDON 2RJ ?<TN G<O@M PMO <IJOC@M G<R @IAIJM>@H@IO JAAC
Q@\JM R@<MDIB < JI@ KD@>@ =<OCDIB NPDO <O OC@ =@<>C =@><PN@ DI CDI
NCJIPG? 1JO =@ N@ @I DI KP=GD> DI =<OCDIB NPDON )<OCT <I? 1<M<C ><I <OC
JI DON A<>@ <I? <N <KKGD@7? <N QJD? AJM Q<BP@I@NN 2C@ O@MH "DI<KKN
45 ><| H@<I ?DAA@M@I0O OCDIBN OJ ?DAA@M@I10 K@JKG@ 2CPN DO BDQ@!
M@J G<R @IAIM>@H@IO DN NP=E@>0 OJ PI@Q@I| <KKGD><ODJI <I? 2J@N 1JO
1<M<C JM OC@ KP=GD> <?@LP<O@ IJOD>@ JA RC<O =@C<QDJM DN >MDHDI

C<O DO

DDI\@BYbreadth

Q@IGT

UQD?@

<GNO<OPO@v&Nroad DA DO >MDHDI<GDU@N =JOC >JINODOPODJI<GGT KMJO

?BANODOPODJIKGGT PIKMJO@>0@? >JI?P>0 2CDN >C<GG@tB@iddN ?DAA@M
vagueness <GOCJPBC >@MO<DI NO<OPO@N ><| =@ <OO<>F@? JI =JOC BMJPI?
pARM=MJI<? NO<OPO@ >MbdDLcBIVI@?N OJ =@ M@QDN@? OJ O<MB@O J

MIJEPFR@P?OC<O DN JPOND?@ OC@ !JINODOPODJlaN K<M<H@O@MN

JG<ODIB
DNN

2C@ "P@ .MI>@NN <I? #

LP<G .MJO@>0ODJI IG<PN@N


http://scholar.google.com/scholar_case?case=12667022335593752485&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=12667022335593752485&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://supreme.justia.com/us/269/385/case.html
http://supreme.justia.com/us/269/385/case.html
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Example of an Overbroad Statute

NO<O@ G@BDNG<OPM@ @I<>ON < NO<OPO@ OC<O H<F@N DO >MDHDI<G (
DI?DQD?P<GN RCJ <M@ PI?@M OC@ <B@ JA @DBCO@@| _ 2CDN NO<OPO@ [
<I? QDJG<O@N ?P@ KMJ>@NN 5CDG@ DO KMJCD=DQrNteSidEIDRODJII<GGT
NP>C <N O<FDIB J=N>@I|@ KCJOJBM<KCN JA HDIJMN DO <GNJ >MDHDI<GDU@
H@I1?H@IOQprotectedJI?P>0 NP>C <N KCJOJBM<KCDIB < IP?@ =<=T

Figure 3.3The Due Process Clause

The Equal Protection Clause

2C@ $IPMO@@IOC H@I?H@I0 NO<O@N DI M@G@Q<IO K<MO ~JM NC<GG <I
<IT K@MNJI RDOCDI DON EPMDN?D>0DJI OC@ @LP<G KMJO@gabJl JA OC@ ¢
protection clause <KKGD@N GiidB@Q@MIH@IO 10<O0@ >JINODOPODJIN B@I(
C<Q@ < NDHDG<M KMEIDNIMID< IJINODOPODJI <MO@NN@? ->0J=@M

COOK RRR G@BDIAJ >< BJQ >JINO <MO@>@@<G KMJO@>0DJI >G<PN@ KM
>G<PN@ DI OC@ $JPMO@@I6@@ NO<O@ BJIQ@MIH@10 AMJH @I<>0DIB >Midd¢DiriGaBGRRN OC<O

H@I1?H@I0 OC<O KMICD=DONPIM@<NJI<=G@ <I? PIEPNODAD@? H<II@M 2C@ $DAOC H@I?H@IO ?P@ KMJ>
NO<O@ BJQ@MIH@IO AMJH  KMJCD=DON OC@ A@?@M<G BJQ@MIH@10 AMJH ?DN>MDHDI<ODJI DA OC@

@I1<>0DIB NO<OPO@N OC<Q® _
<M=DOM<MDGT ?DN>MDHDI< @EPNODAD<—G@ OC<0O DO QDJG<O@NE#RI@giM Sharpd JA G<R

2C@ "P@ .MJI>@NN <I? #LP<G .MJO@>0ODJI IG<PN@N


http://www.leginfo.ca.gov/.const/.article_1
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<>>@NN@? ->0J=@MCOOK N>CJG<M BJJBG@ >JH
N>CIG<M:><N@ ><N@ CG @I <N;N?0 <N:ODN JD N>CJG<MM

2C@ KMJCD=DODJI JI BIQ@MIH@I0<G ?DN>MDHDI<ODJI DN 1JO <=NJGPO@ D
>G<NN JA K@MNJIN O<MB@O@7? AJM NK@>D<G OM@<OH@IO 'l B@I@M<G >.
C@DBCO@I@? <>>JM?DIB OJ < NGD?DIB N><G@ RC@! OC@ NP=E@>0O JA ?DN
<M=DOM<MT >G<NNDAD><ODJI M=DOM<MT H@<IN M<I?JH <I? JAO@I DI>GP?(
<| DI?DQD?P<G DN =JMI RDOC NP>C <N M<>@ JM I<ODJI<G JMDBDI 2C@ HJINC
>G<NNDAD><ODJIN&@Hsdrutiny RCD>C H@<IN OC@ >MDHDI<G NO<OPO@ HI
NPKKIMO@? cdimpellin®dJQ@MIH@10 DIO@M@NO 10<OPO@N >JIO<DIDIB >G<I
OC<0O <M@ 130 <M=DOM<MT H&0aChaE® <I? =@ NPKKIMO @ Tegiirmate
BJIQ@MIH@IO DIO@M@NO

IMDHDI<G NO<OPO@N OC<O >G<NNDAT DI?DQD?P<GN =<N@? J| OC@DM M<>
N>MPODIT =@><PN@ M<>@ DN <I <M=DOM<MT >G<NNDAD><ODJI OC<O ><I1JC
>JPMON ?J 1JO PKCJG? >MDHDI<G NO<OPO@N OC<0O >G<NNDAT =<N@? JI M<>
1J BJQ@MIH@IO DIO@M@NO DI OM@<ODIB >DODU@IN JA < ?2DAA@M@I10 M<>
C<MNC®Ving v. Virginia 31 <>>@NN@7? ->0J=@M

COOK RRR G<R>JMI@GG @?P NPK>0O COHG CDNOJMD>N 311%;!0; : ;8- COH

IMDHDI<G NO<OPO@N OC<0O C<Q@ < M<ODJI<G =<NDN AJM ?DN>MDHDI<ODJI
< G@BDODH<O@ BIQ@MIH@MN&SINENRO@ <I? AM@LP@IOGT ?J IMDHDI
NO<OPO@N OC<O KPIDNC A@GJIN HIM@ N@Q@M@GT RC@I OC@T C<Q@ <
=@C<QDJIJM AIM @S<HKG@ OCM@@ NOMDF@N NO<OPO@N <M@ NPKKJIMC
BJIQ@MIH@IO DIO@M@NON JA NK@>DAD> <I? B@I@M<G ?7@O0O@MM@I>@ <I?
OC<0O OC@ =<NDN JA OC@ ?DN>MDHDI<ODJI < >MIdH<S & Qoh@dtzdGalin

DN M<ODJI<G 1JO <M=DOM<MT GDF@ M<>@ 2CPN <GOCJPBC OC@N@ NO<O
<M@ >JINODOPODJI<G KPMNP<IO 0J OC@ @LP<G KMJO@>0ODJI >G<PN@

2C@ "P@ .MJI>@NN <I? #LP<G .MJO@>0ODJI IG<PN@N


http://scholar.google.com/scholar_case?case=16234924501041992561&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=16234924501041992561&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://www.law.cornell.edu/supct/html/historics/USSC_CR_0388_0001_ZO.html
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Figure 3.4

2C@ "P@ .MJI>@NN <I? #LP<G .MJO@>0ODJI IG<PN@N
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KEY TAKEAWAYS

Z 2C@ DGG JA ODBCON DN OC@ ADMNO O@I <H@I?H@ION OJ OC@ !'JINC
>JIO<DIN H<IT KMJO@>ODJIN AJM >MDHDI<G ?@A@I?<ION

Z 1@G@>0DQ@ DI>JMKIM<ODJI <KKGD@N HINO JA OC@ >JINODOPODJI:
OC@ DGG JA ODBCON OJ OC@ NO<O@N

Z 1P=NO<IODQ@ ?P@ KMJ>@NN KMJO@>ON >MDHDI<G ?@A@I?<ION AM.
PIM@<NJI<=G@ BJQ@MIH@IO DIOMPNDJI JI OC@DM NP=NO<IODQ@ >JI
MDBCON .MJ>@?PM<G ?P@ KMJ>@NN KMJQD?@N >MDHDI<G ?@A@I?<
<|? <I JKKIMOPIDOT OJ =@ C@<M? =@AIJM@ DHKJINDODJI JA < >MDHDI<
KPIDNCH@IO

Z NO<OPO@ OC<O DN QJD? AJM Q<BP@I@NN DN NJ DHKM@>DN@GT RJ
0JJ HP>C ?DN>M@ODJI OJ G<R @IAIM>@H@I0 DN PI@QQ@IGT <KKGD@
1JO KMJQD?@ IJOD>@ JA RC<O DN >MDHDI<G NO<OPO@ OC<0O DN JQ(
DI>GP?@N >JINODOPODJI<GGT KMJO@>0@? >JI1?P>0 <I? OC@M@AIMC(
@I1>MJI<>C@N PKJI DI?DQD?P<G MDBCON

Z 2C@ @LP<G KMJO@>0ODJI >G<PN@ KM@Q@ION OC@ NO<O@ BJQ@MI}
@I<>0DIB >MDHDI<G G<RN OC<O <M=DOM<MDGT ?DN>MDHDI<O@ 2C(
H@I?H@I0 ?P@ KMJ>@NN >G<PN@ @SO@I?N OCDN KMJCD=DODJI OJ
BJQ@MIH@IO DA OC@ ?DN>MDHDI<ODJI QDJG<O@N ?P@ KMJ>@NN JA

2C@ "P@ .MJI>@NN <I? #LP<G .MJO@>0ODJI IG<PN@N



IC<KO@M

IJINODOPODJI<G .MJO@>ODJIN

EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

GJ><G IM?DI<I>@ H<F@N DO < HDN?@H@<IIM OJ ?M@NN DI "B<IB <OC
OCDN JM?DI<I>@ >JINODOPODJI<G 5CT JM RCT 1JO
0@<®Bmith v. Goguen 3 1 5CT ?D? OC@ 31 1IPKM@H@ !'JPMO
NOMDF@ ?JRI OC@ +<NN<>CPN@OON AG<B HDNPN@ NO<OPO@ 2C@
<O OCDN @DBK N>CJG<M BJJBG@ >JH

N>CJIG<M;><N@ ><N@ CG @I <N;N?0 <N:QDN JD
N>CIG<MM
O@<®rayned v. City of Rockfor® 1 'l GraynedOC@ 31

1IPKM@H@ 'JPMO <I<GTU@? <l IM?DI<I>@ KMJCD=DODIB DI?DQD?P<GN
RDGGAPGGT H<FDIB < IIDN@ JM ?DNOPM=<I>@ JI BMJPI?N <?E<>@I0 C
=PDG?DIB OC<0O ?DNOPM=N OC@ K@<>@ JM BJJ? IM?@M JA OC@ N>C.
OC@ !JPMO CJG? OC<O OCDN JM?DI<I>@ R<N >JINODOPODJI<G 5CT JV
2C@ ><N@ DN <Q<DG<=GC@COOBCMPKN@EH@ EPNOD< >JH PN

><N@ COHG
0@<? (PNOD>@ 1<I?M< "<T -alJllaMaN >JI>PMMDIB LiiordEhteDl.
Texas 31 5CT ?D? (PNOD>@ -alJll@M A@@G OC<0O 2@S<NaN
NJ?JHT G<R R<N PI>JINODOPODJI<G 2C@ ><N@ DN <Q<DG<=G@ <O OC
COOK RRR G<R >JMI@GG @?P NPK>0O COHG 8! COHG

2C@ "P@ .MJI>@NN <I? #LP<G .MJO@>0ODJI IG<PN@N


http://scholar.google.com/scholar_case?case=14723025391522670978&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=14723025391522670978&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=14723025391522670978&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://supreme.justia.com/us/408/104/case.html
http://supreme.justia.com/us/408/104/case.html
http://www.law.cornell.edu/supct/html/02-102.ZC.html
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3.3 Freedom of Speech

.MJCD=DON OC@ BJQ@MIH
NPKKM@NNDIB NK@@>C R
DI>GP?@N <IT AJMH JA
@SKM@NNDJI IM @SKM@N
>JI?P>0

LEARNING OBJECTIVES

"@ADI@ NK@@>C PI?7@M OC@ $DMNO H@I?H@IO

"?2@IODAT ADQ@ OTK@N JA NK@@>C OC<0 ><| =@ BIQ@MIH@IO<GGT
NKDO@ JA OC@ $DMNO H@I?H@IO

N>@MO<DI OC@ >JINODOPODJI<G K<M<H@O@MN AIM NO<OPO@N OC
NK@@>C

2C@irst Amendment NO<O@N DI M@G@Q<IO K<MO MIIBM@NN NC<GG H<F(
G<R[<=MD?BDIB OC@ AM@@7?JH JANK@@>C _ GOCJPBC OCDN G<IBP<B@ NI
federal Congre€3C@ $DMNO H@I?H@IO C<N =@ @1 C@G? <KKGD><=G@ 0OJ OC¢
QDMOP@ JA N@G@>0DQ@ @tk MésOYark 3 1 <>>@NN@?

->0J=@M COOK NPKM@H@ EPNOD< >JH PN ><N@NDNG<O@
>JINODOPODJIN C<Q@ < NDHDG<M KMJQDNDJI KMJO@>O0BARIMMR@?IJH JA N
IJINODOPODJI <MO<>¥Y@NN@? ->0J=@M COOK RRR DGB< BJQ >JHHDNNDJI
GM=>JI COH

SM@@?JH JANK@@>C C<N =@@!| OC@ AJ>PN JA >JPIOG@NN EP?D>D<G JKD
31 IPKM@H@ JPMO KM@>@?@IGpecx@NM@ @ DIO@MKM@O@? OJ >JQ@N
QDMOP<GGoradlJA @SKM@NNDJI DI>GP?DIB Q@M=<G <I? RMDOO@| RIM?N K
KCJOJBM<KCN QD?@JN <I? NJIBN $DMNO H@I?H@IO NK@@>C <GNJ DI>GP"
conductNP>C <N ?M@NNDIB < >@NIQk&\RDes Moines Independent Community
School District 31 <>>@NN@? ->0J=@M
COOK NPKM@H@ EPNOD< >JH PN ><NAEBHBMIDEXas v. Johnson
31 <>>@NN@? ->0J=@M COOK ><N@G<R GK ADI?G<R >JH N>MDKC
B@O><N@ KG >JPMO PN QJG DIGIG>MJINN =PMIRIB..V. v. St. Paul3 1
<>>@NN@? ->0J=@M COOK ><N@G<R GK ADI?G<R >JH N>MDKON
B@O><N@ KG >JPMO PN QJG DIQJG

Exceptions to the First AmendmentOs Protection of Free Speech

I B@I@M<G >JPMON C<Q@ @S<HDI@? OC@ CDNOJMT JA OC@ 'JINODOPODJ
NPKKJMODIB AM@ @?JH JA NK@@>C RC@I| >M@<ODIB @S>@KODJIN OJ DON
HR@RRNDIIN <AAIM? AM@@?JH JA NK@@>C OC@ NOMD>0@NO G@Q@G JA N
CHRIQ@MIH@IO DIO@M@NO ><I EPNODAT <l @S>@KODJI RCD>C HPNO PN@ O

H@<IN KINNIsab@ Communis. of California, Inc. v. BCIC <>>@NN@?
NDQ&1=@Mm COOK NPKM@H@ EPNOD< >JH PN ><N@NOB@ KPMKIN@



http://supreme.justia.com/us/268/652/case.html
http://www.ilga.gov/commission/lrb/con1.htm
http://www.ilga.gov/commission/lrb/con1.htm
http://supreme.justia.com/us/393/503/case.html
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=491&invol=397
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=491&invol=397
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=505&invol=377
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=505&invol=377
http://supreme.justia.com/us/492/115/case.html
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SM@@7?JH JA IK@@>C

JA =M@QDOT OCDN =JJF M@QD@RN OC@ >JINODOPODJI<G @S>@KODJIN O
>MDHDI<GDfightiig words incitement to riot hate crimes <I? obscenity

Figure 3.5

Fighting Words

GOCJPBC OC@ $DMNO H@I?H@ 1@éadSfiigdx@®>C <I? <NN@H=GT DA NK@ @:
>M@<O@éhrkand present danger OJ OC@ KP=GD> DO ><I| =@ S4¢@BPCwQEs?

31 <>>@NN@? ->0J=@M COOK NPKM@H@ EPNOD< >JH PN
><N@ COMIDN DI>GP?@N ADBCODIB RIM?N "OCIJN@ RCD>C =T OC@DM Q@N
DIEPMT JM O@I? OJ DI>DO@ <I DHH@?D<O@ =M @& &plidsiCONE@<>@
Hampshire 31 <>>@NN@? ->0J=@M
COOK ><N@G<R GK ADI?G<R >JH >BD =DI
B@O><N@ KG AMD@I? RDN=<M I<Q=T ><N@ >JPMO PN QJG DIQJG K<B@l.

IT >MDHDI<G NO<OPO@ KMJCD=DODIB ADBCODIB RIM?N HPNO =@ I<MMJRG’
AJ>PN JmminentM<OC@M @@xeC<MH +J?@MI 31 IPKM@H@ !'JPMO ?@>DNDJII
DI?D><0@ < O@I?@I>T OJ A<QIM AM@ @7?JH JANK@@>C JQ@M OC@ BJQ@M
M@BPG<ODIB ADBCODIB RIM?N <I? H<IT ADBCODIB RIM?N NO<OPO@N C<QC(
PI>JINODOPODJI<G PI?@M OC@ $DMNO H@I?H@I0 JM QJD? AJM Q<BP@I@NI


http://supreme.justia.com/us/249/47/case.html
http://supreme.justia.com/us/249/47/case.html
http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?friend=wisbar&navby=case&court=us&vol=315&invol=568&pageno=574
http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?friend=wisbar&navby=case&court=us&vol=315&invol=568&pageno=574
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JOQ@M=M@<?0C PI?@M OC@ $DAOC H@I?H@IO <I? $IPMO@@I0OC H@I?H@I(
>G<PN@wvis v. City of New Orlean3 1 <>>@NN@? ->0J=@M

COOK ><N@G<R GK ADI?G<R >JH N>MDKON

B@O><N@ KG I<Q=T ><N@ >JPMO PN QJG DIQJG

Example of an Unconstitutional Fighting Words Statute

%@JIMBD< @I<>0@7? OC@ AJGGJIRDIB >MDHDI<G NO<OPO@ " IT K@MNJI RCJ
KMJQJ><ODJI PN@ OJ JM JA <IJOC@M <I? DI CDN KM@N@I>@[JKKMJ=MDJPN
<=PNDQ@ G<IBP<B@ O@I?DIB OJ ><PN@ < =M@<>C JA OC@ K@<>@[NC<GG
HDN?@H@<IIM_ %< 1J?@ Y2C@ 31 1IPKM@H@ 'JPMO ?@O0@MHDI@? OC<0O Of
NO<OPO@ R<N JQ@M=MJ<? QJD? AIJM Q<BP@I@NN <I? PI>JINODOPODJI<G F

H@I?H@I10Gooding v. Wilson3 1 <>>@NN@? ->0J=@M
COOK N>CJG<M BJJBG@ >JH
N>CJIG<M:><N@ ><N@ CG @I <N;:N?0O <N:QDN JD N>CJG<MM

2C@ 'JPMO C@G? OC<O OC@ ?D>0ODJI<MT ?@ADIDODJIN JA NJKKMJ=MDJPN_
OC@H BM@<O@M M@<>C OC<I ADBCODIB RIM?N 2CPN OC@ NO<OPO@ DN .
M@NOMD>0O DON KMJI@DwIEDTOHANIE -KKMJ=MDJPN <I? <=PNDQ@ C<Q@ Q<MD
H@<IDIBN NJ OC@ NO<OPO@ DN <GNJ NP=E@>0 OJ PI@Q@I| @IAIM>@H@IO
Q<BP@I@NN N OC@ !'JPMO NO<O@? OCDN G<IBP<B@ "GD>@IN@N OC@ EP

NO<I?<M? DI @<>C 0d@ding v. Wilson3 1 LPJODIB Herndon v.
Lowry 31 <>>@NN@? ->0J=@M COOK N>CJG<M BJJBG@ >JH
N>CJIG<M:><N@ ><N@ CG @I <N;N?0 <N:QODN JD N>CJG<MM

Incitement to Riot

1>DO@H@I0 OJ MDJO ><I <GNJ =@ M@BPG<O@? PI?@M OC@ >G@<M <I? KM(
@S>@KODJI 1DHDG<M 0OJ ADBCODIB RIM?N <I DI>DO@H@I0O OJ MDJO NO<OI
imminentGKRG@NN <B@indenburg v. Ohio3 1 <>>@NN@? ->0J=@M

COOK NPKM@H@ EPNOD< >JH PN ><N@QOMHEDN OC<O KMJCD=DO
NDHKG@ <?QJ><>T RDOC 1J DHHDI@IO OCM@<0O JM C<MH ><I1JO RDOCNO<I?
H@I?H@I0aN C@DBCO@I@7? N>MPODIT

Example of an Unconstitutional Incitement to Riot Statute

-CDJ @I<>0@7? < NO<OPO@ OC<0O >MDHDI<GDU@? "<?QJ><09DIB:[OC@ ?POT
KMJKMD@OT JA >MDH@ N<=JO<B@ QDJG@I>@ JM PIG<RAPG H@OCJ?N JA (
JA <>>JHKGDNCDIB DI?PNOMD<G JM KIJGDOD><G M@AJMH_ <I? "QJGPIO<MDC
<IT NJ>D@OT BMJIPK JM <NN@H=G<B@ JA K@MNJIN AIMH@? OJ O@<>C JM <
?2J>0OMDI@N JA >MDHDI<G NTI?D><GDNH_ -CDJ 0@Q J/@GPS )G<I

G@<?@M R<N >JIQD>0@7? PI?@M OC@ NO<OPO@ <AO@M OC@ H@7?D< =MJ<


http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=415&invol=130
http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=415&invol=130
http://scholar.google.com/scholar_case?case=3138831397470557431&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=3138831397470557431&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=3138831397470557431&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=3138831397470557431&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://supreme.justia.com/us/395/444/case.html
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SM@@7?JH JA IK@@>C

G@<?DIB<)) Ho@ODIB 2C@ 31 1IPKM@H@ 'JPMO C@G? ~>>JM?DIBGT R@ *
>JIAMJIIO@7? RDOC < NO<OPO@ RCD>C =T DON JRI RIM?N <I? <N <KKGD@? KI
KPIDNC HOM@ <?QJ><>T <I? OJ AJM=D? JI K<DI JA >MDHDI<G KPIDNCH®@IO <
JOC@MN HOM@GT 0J <?QJ><0@ OC@ ?@N>MD=@? OTK@ JA <>0DJI 9%$JJOI
A<GGN RDOCDI OC@ >JI?@HI<ODJI JA OC@ $DMNO <I? $IPMO@@10C
H@I?H@IONBrandenburg v. Ohio 3 1 <>>@NN@? ->0J=@M

COOK NPKM@H@ EPNOD< >JH PN ><N@ COHG

Hate Crimes

+<IT NO<O@N <I? OC@ A@?@M<G BIQ@MIH@IO C<Q@ @I<>0@7? C<O@ >MD}
C<O@ >MDH@N NO<OPO@N >MDHDI<GDU@ NK@@>C DI>GP?DIB @SKM@NN
H@I?H@IO <I<GTNDN DN <KKMJKMD<O@ 5C@! C<O@ >MDH@N NO<OPO@N!
AIM >MDHDI<G >JI?P>0 1@CexpNsivOC@ $DMNO H@I?H@IO DN 1JO
<KKGD><W@aonsin v. Mitchell 3 1 <>>@NN@? ->0J=@M

COOK RRR G<R >JMI@GG @?P NPK>0 COHG 8- COHG

&<0@ >MDH@N NO<OPO@N KPIDNC >JI?P>0 OC<O DN O<MB@O@? <O NK@>
K@QIJKG@ 2C@N@ >G<NNDAD><ODJIN <M@ GDNO@? DI OC@ NO<OPO@ <I? >
B@I?@M N@SP<G JIMD@10<ODJI JIM M@GDBDJI &<O0@ >MDH@N NO<OPO@N
><| =@ >JINODOPODJI<G PI?@M OC@ >G@<M <I1? KM@N@IO ?<IB@M @S>@KC
O<DGIM@? OJ <KKGT JIGT OJ NK@@>C JM @SKM@NNDQ@ >JI?P>0 OC<O DN
intent to intimidat&/irginia v. Black 31 <>>@NN@? ->0J=@M

COOK ><N@G<R GK ADI?G<R >JH N>MDKON B@O><N@ KG >JPMO PN QJG

2CDN ><I DI>GP?@ NK@@>C <I? @SKM@NNDQ@ >JI?P>0 NP>C <N OCM@<ON
DIEPMT ?2@<OC JM >MJINN =PMIDIB &<O@ >MDH@N NO<OPO@N HPNO =@ I<
><11J0 =@ QJD? AJM Q<BP@I@NN IJM JQ@M=MJ<?

&<0@ >MDH@N NO<OPO@N OC<O ctMHDASK@ @ @DF@ < Kiy@it?? D>D<(
<=JPO < >@MO<DI M<>@ @OCID>DOT B@I?@M N@SP<G JMD@I10<ODJI JM M
PI>JINODOPODJI<G PI?@M OC@ $DMNB.M@RI?HER IPaul 3 1

<>>@NN@7? ->0J=@MCOOK_ ><N@G<R GK ADI?G<R >JH N>MDKON

B@O><N@ KG >JPMO PN QJG  DIQIBOPO@N JA OCDN I<OPM@ C<Q@ =@@!|

C<Q@ <*>CDGGDIB @AA@>0_JI AM@@ @SKM@NNDJI =T 2@O0@MMDIB DI?D
PIKIKPG<M QD@RN RCD>C DN OC@ @NN@I>@ JA AM@@ NK@@>C KMJO@>
JANK@@>C ><| NODM PK <IB@M M@N@IOH@IO <I? KINND=GT OMDBB@M <
$DMNO H@I?H@IO KMJO@>ON >JIO@I0 =<N@? NK@@>C AMJH BJQ@MIH@IC
RDOCJPO NOMD>0O N>MPODIT @SKJINDIB < >JHK@GGDIB BJQ@MIH@IO DIO@!


http://supreme.justia.com/us/395/444/case.html
http://www.law.cornell.edu/supct/html/92-515.ZO.html
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=000&invol=01-1107
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=505&invol=377
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=505&invol=377
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Example of an Unconstitutional Statute Prohibiting Cross Burning

10 .<PG +DI@NJO< @I<>0@? OC@ D<N +JODQ<O0@? MDH@ -M?DI<I>@ RClI
OC@ ?DNKG<T JA < NTH=JG OC<O < K@MNJI FIIRN JM C<N M@<NJI OJ FIJR <l
<G<MH JM M@N@IOH@IO DI JOC@MN Jl OC@ =<NDN JA M<>@ >JGIM >M@@
-M?DI<I>@ 10 .<PG +DIl *@BDN 1J?@ Y 'l R.A.V.v. St. Paul3 1

OC@ 31 IPKM@H®@ !JPMO C@G? OC<O OCDN JM?DI<I>@ R<N PI>JINODC
DON A<>@ =@><PN@ M@BPG<ODJI RedterlI@RKI@E@EC RDOC 1J <??DODJI<C
M@LPDM@H@n@niddt lawless acti®@C@ !'JPMO C@G? OC<O OC@ JM?DI<I>@ ?D
KMJIN>MD=@ OC@ PN@ JA ADBCODIB RIM?N OC@ ?DNKG<T JA < NTH=JG 0J
JA DI?DQD?P<GN RCD>C RIPG? =@ <| @LP<G KMJO@>0DJI >G<PN@ >C<GG@
1IJPMO ?@O0@MHDI@? OC<O OC@ NO<OPO@ KMJICD=DREL Dot @ JA NKC
words AIM @S<HKG@ RJIM?N OC<O KMJHJO@ M<>D<G C<OM@? <I? OCDN DN
QD@RKJIDIO =<N@? >@INJMNCDK N OC@ !JPMO NO<O@? "9>:JI0@I0 =<N@"
KM@NPHKODQ@GTRMIQYGDBt. Paul3 1 <>>@NN@? ->0J=@M

COOK ><N@G<R GK ADI?G<R >JH N>MDKON

B@0O><N@ KG >JPMO PN QJG _ DIQJG

Example of a Constitutional Statute Prohibiting Cross Burning

ADMBDID< @I<>0@7? < NO<OPO@ OC<0O H<F@N DO >MDHDI<G "AIM <IT K@MN
JA DIODHD?<ODIB <IT K@MNJI JIM BMJPK[ OJ =PMI[< >MJNN JI OC@ KMIJK@MO
< CDBCR<T JM JOC@M KP=GD> KG<>@_ 4< 1J?@CI@¥31 IPKM@H@ !JPMO
C@G? OCDN NO<OPO@ >JINODOPODJI<G PI?@M OC@ $DMNO H@I?H@IO =@
JPO >MJNN =PMiidiBating racial hatre&kN OC@ +DII@NJO< >MJINN =PMIDIB JM?DI<
?D? 2C@ 'JPMO NO<O@? "3IGDF@ OC@ NOROROM@ @ ABNB®ID NO<OPO@
?J@N IJO NDIBG@ JPO AIJM JKKMJ=MDPH JIGT OC<O NK@@>C ?DM@>0@7? OJ
NK@>DAD@? ?DNA<QIM@E@ 2QIKD*N2@N 1JO H<KOO@M RC@OC@M <I DI?DQD
=PMIN < >MJNN RDOC DIO@IO OJ DIODHD?<0@ =@><PN@ JA OC@ QD>ODHal
M@GDBDJI JM =@><PN@ JA OC@ QD>0ODHaN "KJGDOD><G <AADGD<ODJI PII
CIHIN@SP<GWMigjinia v. Black 31 <>>@NN@? ->0J=@M

COOK ><N@G<R GK ADI?G<R >JH N>MDKON B@O><N@ KG >JPMO PN QJG I

Obscenity

[JOC@M @S>@KODJI OJ AM@@sdE@@E@=P>PNDOT DN PNP<GGT >JIQ@T@? =T
NK@@>C NP>C <N RIM?N KD>OPM@N KCJOJBM<KCN NJIBN QD?@JN <I? G
&JIR@Q@M J=N>@IDOgr@dtiddK@@>C PI?7@M OC@ $DMNO Rd@I?PH@I10
United States 31 <>>@QNN@? ->0J=@M

COOK NPKM@H@ EPNOD< >JH PN ><N@ COHG

'I Miller v. California 31 OC@ 31 1IPKM@H@ 'JPMO ?@QDN@? < OCM@ @
O@NO 0OJ <N>@MO<DI DA NK@@>C DN J=N>@1@ <I? NP=E@>0 OJ BJQ@MIHE@



http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=505&invol=377
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=505&invol=377
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=505&invol=377
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=000&invol=01-1107
http://supreme.justia.com/us/354/476/case.html
http://scholar.google.com/scholar_case?case=287180442152313659&hl=en&as_sdt=2&as_vis=1&oi=scholarr

IC<KO@M !JINODOPODJI<G .MJO@>ODJIN
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%@I@M<GGT NK@@>C DN J=N>@I@ DA OC@ <Q@M<B@ K@MNJI <KKGTD
>JHHPIDOT NO<I?<M?N RJPG? ADI? OC<0O OC@ RIMF O<F@I <N <RCJG@ <KK
KMPMD@IO DIO@M@NO DIN@S DO ?@KD>0ON N@SP<G >JI1?P>0 NK@>DAD
<KKGD><=G@ NO<O@ G<R DI < K<O@IOGT JAA@INDQ@ R<T <I? DO G<>FN |

<MODNOD> KJGDOD><G JM NMii@| @Al QGB@ <>>@QNN@?
->0J=@M COOK N>CJG<M BJJBG@ >JH
N>CJIG<M:><N@ ><N@ CG @I <N:N?0 <N:QDN JD N>CJG<MM

Example of Speech That Is Not Obscene

'I Jenkins v. Georgia3 1 OC@ 31 1PKM@H@ 'JPMO QD@R@? OC@ ADGH
Carnal Knowled@ ?@0@MHDI@ RC@OC@M OC@ ?@A@I17?<I0 >JPG? =@ >JINO
>JIQD>0@7? PI?@M <l J=N>@IDOT NO<OPO@ AJM NCJRDIB DO <O < GJ><G OC{
>JI>GP?@? OC<O HINO JA OC@ ADGHaN N@SP<G >JIO@I0 R<N NPBB@NODQ
@SKGD>DO <I? OC@ JIGT ?DM@>0 KIMOM<T<G JA IP?DOT R<N < RJH<laN =<|
<GOCJPBC < EPMT >JIQD>0@? OC@ ?@A@I?<I0 <AO@M QD@RDIB OC@ ADG
OC@ >JIQD>0DJI NO<ODIB OC<0O OC@ ADGH ?J@N 1JO >JINODOPO@ OC@ C<
OC<O OC@ OCM@ @ K<MO O@NO AIM J=N>@IDOT DNJG<O@N AMJH OC@ $D
KMJO@>0DJI 2C@ 'JPMO NO<O@? " KK@GG<IOaN NCJRDIB JA OC@ ADGH "I«
NDHKGT 1JO OC@ "KP=GD> KIMOM<T<G JA C<M? >IJM@ N@SP<G >JI?P>0 AJM
AIJM OC@ @INPDIB >JHH@M>D<G B<Dla RCD>C R@ N<DMHkeX RPEINC<=G@ D
_Jenkins v. Georgia3 1 <>>@NN@7? ->0J=@M
COOK ><N@G<R GK ADI?G<R >JH N>MDKON
B@O><N@ KG I<Q=T ><N@ >JPMO PN QJG DIQJG

Nude Dancing

10<OPO@N OC<O M@BPG<O@ IP?@ ?<I>DIB C<Q@ <GNJ =@@| <OO0<>F@7? PI
H@I?H@IO GOCJPBC OC@ 31 IPKM@H@ !'JPMO C<N MPG@? OC<O IP?@ ?<I>
>JINODOPODJI<GGT KMJO@>0@? @SKM@NNDJI DO C<N <GNJ PKC@G? M@+
IP?DOT NP>C <N M@LPDM@H@ION OC<O IP?@ ?<I>@MN R@<MGityNOD@N <!
Erie et al v. PapOs A.\8.1 <>>@NN@? ->0J=@M

COOK ><N@G<R GK ADI?G<R >JH N>MDKON B@O><N@ KG >JPMO PN QJG |

2<=G@ 10<OPO@N .MJCD=DODIB 1IK@@>C PI?@M < $DMNO H@I?H@IO #S>(@

Potential
Conduct - .
L Constitutional Necessary Statutory Requirements
Prohibited
Challenge
$DBCODIB| $DMNO +PNO KMIN>MD=@ DHHDI@IO G<RG@NN <>0DJI =@ I<MMJ
RIM?N H@I?H@IO | ?M<AO0O@? KM@>DN@



http://scholar.google.com/scholar_case?case=287180442152313659&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=287180442152313659&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=418&invol=153
http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=418&invol=153
http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=case&court=us&vol=418&invol=153
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=000&invol=98-1161

IC<KO@M

SM@@7?JH JA IK@@>C

IJINODOPODJI<G .MJO@>ODJIN

Q<BP@
JQ@M=M@<?DC
$DMNO
>DO@H@IBI@I?H@IO +PNO KMJIN>MD=@ DHHDI@I0O GKRG@NN <>0DJI =@ I<MMJ
OJMDJO |Q<BP@ ?M<AO0O@7? KM@>DN@ ><I1JO KMJCD=DO NDHKG@ 4?QJ><>
JQ@M=M@<?DC
$DMNO _ 5 5 B
8<0@ H@?H@I0 +PNO =@ I<KMMJRGT ?M<AO@? KM@>DN@ HPNO O£fMB@O
NK@@>C Q<BP.@ NPKKIJMO@? =T OC@ DIO@I0O OJ DIODHD?<O@ ><IlJO =@ >
= ? )
JQ@M=M@<?DC<N@ ? RDOCJPO < >JHK@GGDIB BIQ@MIH@IO DIO@M@NC
$DMNO L
H@?H@I0 +PNO =@ I<KMMJRGT ?M<AO@? KM@>DN@ HPNO O£fMB@O
-=N>@IDO rQ<BP.@ <KK@<GN 0J < KMPMD®@I0O DIO@M@NO DIN@S ?@KD>0ON
JQ@M:M@<?D%<O@IOGT JAA@INDQ@ R<T G<>FN N@MDJPN NJ>D<G Q<(
$DMNO
P?@ H@I?H@I10 el = _ "
2<|>DIB Q<BP@ <l =@ M@<NJI<=GT M@NOMD>0@*
JQ@M=M@<?PC
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SM@@7?JH JA IK@@>C

LAW AND ETHICS

1CJIPG? "@KD>ODJIN JA IDH<G IMP@GOT @ .MJO@>0@? =T OC@ $DMNO

IJIBM@NN @I<>0@? 31!RCD>C >MDHDI<GDU@N >JHH@M>D<G >M@<0OD
N<G@ JM KINN@NNDJI JA < QDNP<G JM <P?DOJMT ?@KD>0ODJI DI RCD>C <
DN DIO@IODJI<KGGT H<DH@? HPODG<O@? OJMOPM@? RJPI?@? JM FDGC(
>JI?P>0 QDJG<O@N A@?@M<G JM NO<O@ G<R RC@M@ OC@ >M@<ODJI
O<F@N KG<x@itdd States v. Stevens 1 OC@ 31 IPKM@H@

IJPMO C@G? OC<O OCDNa@ BGehdld? QDIG<ODQ@ BitsOC@
AmendmentlK@>DAD><GGT OC@ !'JPMO C@G? OC<0O ?@KD>0ODJIN JA <IDH:-
@10DOG@? 0J $DMNO H@I?H@10 KMJO@>0DJI ptede@ikd<OPO@ DN
invalid=@><PN@ xdtBit basetd <??DODJI OC@ 'JPMO NO<O@? OC<O OC@
BJQ@MIH@IOaN DIO@M@NO DI >@INJMDIB OCDN OTK@ JA H<KO@MD<G DN
@I1JPBC OJ JPOR@DBC OC@ KMJCD=DODJI JI| KMJO@>0@? NK@@>C <I? O
NO<OPO@ JI DON A<>@ DI>GP?@7? H<O@MD<G OC<0O H<T C<Q@ M@?@ @t
2C@ 'JPMOaN JKDIDJI DN <Q<DG<=G@ROKO HARMREHR >IMI@ GG @?P
NPK>0O COHG 8- COHG

"J TIP OCDIF OC@ $DMNO H@I?H@IO NCIPG? KMJO@>0 H<O@MD<G ?
<IDH<G >MP@GOT 5CT JM RCT 13O

5C<0 <M@ NJH@ KINND=G@ >JIN@LP@I>@N JA >MDHDI<GDUDIB OCDN
NK@@>C

IC@>F TIPM <INR@MN OJ =JOC LP@NODJIN PNDIB OC@ <INR@M F@T <O C
>C<KO@M

U.S. v. Stevengideo

H@MD><I DQDG *D=@MOD@N 3IDJI *3 #3US<hIStOEENQ@

2CDN QD?@J JA "3 G@B<G ?DM@>0JM 10@Q@1 0 1CKRMJIStewensE@N OC
><N@

>GD>F OJ N@@ QD?@J



http://www.law.cornell.edu/supct/html/08-769.ZO.html
http://www.law.cornell.edu/supct/html/08-769.ZO.html
http://www.youtube.com/v/a4xUyviw6zY
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KEY TAKEAWAYS

Z 1IK@@>C PI?@M OC@ $DMNO H@I?H@IO DN <IT AJIMH JA @SKM@NNDJ
Q@M=<G JM RMDOO@I| RIM?N KD>OPM@N QD?@JN <I? NJIBN #SKM@
NP>C <N ?M@NNDIB < >@MO<DI R<T AG<B =PMIDIB <I? >MJNN =PMIDIB
>JIND?@M@7? $DMNO H@I?H@I0 NK@@>C

Z $DQ@ OTK@N JA NK@@>C OC<O0 ><| =@ BJQ@MIH@IO<GGT M@BPG<O
RIJM?N DI>DO@H@I10 OJ MDJO C<O@ NK@@>C J=N>@IDOT <I? IP?@ *~

Z 10<OPO@N OC<0O KMJCD=DO ADBCODIB RIM?N <I? DI>DO@H@I0 OJ ML
I<KMMJIRGT ?M<AO@7? OJ DI>GP?@ JIGT NK@@>C OC<O DI>DO@N DHHD
<>0DJI 130 APOPM@ C<MH JM B@I@M<G <?QJ><>T 10<OPO@N OC<O '}
NK@@>C HPNO =@ I<MMJRGT ?M<AO@? OJ DI>GP?@ JIGT NK@@>C OC
NPKKIMO@? =T OC@ DIO@IO OJ DIODHD?<O@ 10<OPO@N OC<0O KMJC
HPNO O<MB@O NK@@>C OC<0O <KK@<GN 0OJ < KMPMD@I0 DIO@M@NC
N@SP<G >JI?P>0 DI < K<O@IOGT JAA@INDQ@ R<T <I? C<N GDOOG@ Ji
<MODNOD> KJGDOD><G JM N>D@IODAD> Q<GP@ ,P?@ ?<I>DIB ><| =@
GJIB <N OC@ M@BPG<ODJI DN M@<NJI<=G@ NP>C <N M@LPDMDIB ?<I:
K<NOD@N <I? < B NOMDIB

SM@@?JH JA 1IK@@>C



IC<KO@M !JINODOPODJI<G .MJO@>ODJIN

SM@@7?JH JA IK@@>C

EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

NO<O@ NO<OPO@ @IC<I>@N OC@ K@I<GOT AJIM =<O0O@MT DA OC@
>JHHDOO@? "=@><PN@ JA OC@ QD>ODHaN M<>@ _2J KMJQ@ M<>@ -
DN AM@LP@IOGT I@>@NN<MT OJ <?HDO @QD?@I>@ JA OC@ ?@A@I?:
DI?D><0ODIB M<>D<G C<OM@? <I? DIOJG@M<I>@ "J@N OCDN NO<OPO(
$DMNO H@I?H@10aN AM@@ NK@@>C KMJO@>0DJI 5CT JM RCT 1JO 0
><N@ JI RCD>C OCDN LP@NODWBdbrsiN@ Mitchell 3 1

2C@ ><N@ DN <Q<DG<=G@ <COTRNRRRG<R >IMI@GG @?P
NPK>0 COHG 8- COHG
0@<Reno v. American Civ. Liberties Uni8rilL 2CDN ><N@
M@QD@RN OC@ >JINODOPODJI<GDOT JA < A@?@M<G NO<OPO@ M@F
<>0DQDOT OJ KMJO@>0O HDIIMN 5CT ?D? OC@ 31 1IPKM@H@ 'JPMO CJ
>@MO<DI KMJQDNDJIN JA OC@ A@?@M<G !JHHPID><ODJIN "@>@I>T >
R@M@ PI>JINODOPODJI<G 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF
COOK ><N@G<R GK ADI?G<R >JH N>MDKON
B@O><N@ KG >JPMO PN QJG DIQJG
O@<Molder v. Humanitarian Law Project 'O "D? OC@ 31
IPKM@H®@ 'JPMO PKCJG? < A@?@M<G NO<OPO@ KMJCD=DODIB <D? O
BMJPKN 5CT JM RCT IJO 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF
COOK N>CJG<M BJIBG@ >JH
N>CIG<M;><N@ ><N@ CG @I <N;N?0 <N:QDN JD
N>CJIG<MM



http://www.law.cornell.edu/supct/html/92-515.ZO.html
http://www.law.cornell.edu/supct/html/92-515.ZO.html
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=000&invol=96-511
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=000&invol=96-511
http://scholar.google.com/scholar_case?case=3116082426854631219&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=3116082426854631219&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=3116082426854631219&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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3.4 The Right to Privacy

LEARNING OBJECTIVES

N>@MO<DI OC@ >JINODOPODJI<G <H@I?H@ION OC<O NPKKJIMO < MDE
KMDQ<>T

N>@MO<DI OCM@@ >JINODOPODJI<GGT KMJO@>0@? DI?DQD?P<G DI
DI>GP?@? DI OC@ MDBCO 0J KMDQ<>T

2C@ A@?@M<G IJINODOPODJI ?2J@N 1JO @SKGD>DOGT KMJO@>0 KMDQ<>T
<H@I?H@ION DI OC@ DGG JAODBCON @INPM@ <I? KMJO@>0 DI?DQD?P<G ?
<POJIJHT AMJH BJIQ@MIH@I0<G DIOMPNDJI 2CPN HJ?@MI DIO@MKM@O<OD.
IJINODOPODJI =T OC@ 31 1IPKM@H@ !JPMO Crgl@te iwacy@ ?Griswold v.
Connecticut 31 <>>@NN@7? ->0J=@M

COOK ><N@G<R GK ADI?G<R >JH N>MDKON B@O><N@ KG >JPMO PN QJG |
2CDN MDBCO DN >JIND?@M@7? API?<H@IO<G <I? NP=E@>0 OJ NOMD>0 N>MF
>JHK@GGDIB BJQ@MIH@I10 DIO@M@NO ><| EPNODAT < NO<OPO@ @I>MJ<>C
KMJO@>ODJIN +<IT NO<O@N DI>GP?@ <| @SKGD>DO MDBCO OJ KMDQ<>T DI
>JINODOPORSRKDD JINODOPODJI <MO>@NN@? ->0J=@M

COOK C<R<DD BJQ GM=>JI >JI<MO COHG

The Constitutional Amendments Protecting Privacy

31 IPKM@H@ JPMO KM@>@?@10 C<N C@G? OC<O OC@ MDBCO OJ KMDQ<>
$DMNO 2CDM? $JPMOC $DAOC ,DIOC <I? $JPMO@@IOC H@I?H@ION 2C@ ¢
H@I?H@I0 KMJO@>ON OC@ MDBCO OJ NK@<F AM@@GT <NN@H=G@ K@<>
<>>JM?DIB OJ DI?DQD?P<G >CJD>@ 2C@ 2CDM? H@I?H@IO KMJCD=DON OC(
AMJH AJM>DIB DI?DQD?P<GN OJ LP<MO@M CJIPN@ JM A@@? NJG?D@MN 2C
KM@Q@ION OC@ BIQ@MIH@10 AMJH PIM@<NJI<=GT N@<M>CDIB JM N@DUC
<I DI?DQD?P<GaN KMIJK@MOT 2C@ $DAOC <I? $IPMO@@I0C H@I?H@ION KN
KMJ>@NN JA G<R =@AIM@ OC@ BJQ@MIH@IO ><I ?7@KMDQ@ <I DI?DQD?P<C
KMIK@MOT 2C@ ,DIOC H@I?H@IO NO<O@N OC<O MDBCON IJO @SKGD>DOC(
IJINODOPODJI H<T NODGG @SDNO 2<F@I| OJB@OC@M OC@N@ <H@I?H@IOI
IJINODOPODJI R<N RMDOO@I! 0OJ @M@>0 < =<MMD@M =@O0&@1®@| DI?DQD?P<
intrusive<|? regulatoryBJQ@MIH@IO 'l HI?@MI NJ>D@OT OCDN MDBCO OJ KMD(
BP<M<IO@@N OC@ MDBIOOGtRNGC @ MDBCQabdrtion <I? OC@ MDBCO 0OJ
participate in consensual sexual relations

2C@ 'JINODOPODJlaN KMJO@>0DJI
JA DI?DQD?P<G <POJIJHT <B<DINO

BJOQ@MIH@I1O DIOMPNDJI


http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=381&invol=479
http://hawaii.gov/lrb/con/conart1.html
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2C@ 0DBCO OJ .MDQ<>T

The Right to Use Birth Control

2C@ MDBCO 0J KMDQ<>T R<N ADMNO @NO<=GDNC@? DI OC@GaswWwelHM@H@
Connecticut 31 | GriswoldOC@ ?@A@I?<ION .G<lI@7? .<M@I10CJIJ?
@HKGIJT@@N R@M@ >JIQD>0@7? JA KM@N>MD=DIB =DMOC >JIOMJG <N <>>
1J11@>0D>P0O NO<OPO@N OC<0O >MDHDI<GDU@? OC@ PN@ JA =DMOC >JIOM.
NO<OPO@N PI>JINODOPODJI<G CJG?DIB OC<O OC@ $DMNO 2CDM? $JPMOC
H@I?H@ION >M@<0@? < "K@IPH=M<_ JA PI@QIPH@M<O@? >JINODOPODJI<G
DI>GP?DIB UJI@N JA KIBBSwoid v. Connecticut3 1 <>>@NN@?

->0J=a@M COOK ><N@G<R GK ADI?G<R >JH N>MDKON

B@O><N@ KG >JPMO PN QJG DIQIG |JPMO NO<O @mi@akmivacy
@NK@>D<GGT ?@N@MQ@? OC@ POHINO KMJO@>0DJI AMJH BJQ@MIH@IO
Griswole><N@ N@O OC@ NO<B@ AIM JOC@M API?<H@10<G KMDQ<>T MDBCO!
DI>GP?DIB OC@ MDBCO 0J <l <=JMODJI <I? OC@ MDBCO 0J >JIN@INP<G N@S

The Right to an Abortion

2C@ MDBCO 0J <I <=JMODJI R<N N@O AJMOC DI OC@ N@HDI<G 31R8KM@HG@
v. Wade 31 'l RoeRCD>C @S<HDI@? < 2@S<N NO<OPO@ >MDHDIs
<=JMODJI OC@ 'JPMO C@G? OC<O @Q@MT RJIH<I C<N OC@ MDBCO OJ < G@
OC@ ADMNO OMDH@NO@M JA KM@BI<I>T 'l OReLES @M CHINWODE |
C<GA JA OC@ I<ODJlaN NO<O@ G<RN >MDHDI<GDUDIB <=JMODJI =@><H@ PI>
PIQRIAIM>@<=G@ 2C@ 'JPMO C@G? OC<O NO<O @eBilig@atsl i@ ® @NODI
KMJO@>0DIB < KM@BI<IO RIH<I <I? C@M A@OPN AMJH C<MH de@pellirg@>JH(
DIO@M@NO RC@I NC@ C<N M@<>C@? APGG O@MH &JR@Q@M ?PMDIB OC:
>JI>@MIN AMJH <=JMODJI ?J 130 EPNODAT OC@ @MJNDJI JA < RIH<laN MDBC(
<=JMODJI ?@>0Rdal. Wade 3 1 <>>@NN@? ->0J=@M
COOK RRR G<R >JMI@GG @?P NPK>0O COHG CDNOJMD>N 311!;!0; ; ;8- COH
2C@ 'JPMO OC@M@<AO@M NOMP>F ?JRI OC@ 2@S<N <IOD<=JMODJI NO<OP
PI?@M OC@ $JPMO@@I0OC H@I?H@IO ?P@ KMJ>@NN >G<PN@ 1K@>DAD><(
OC<O ?PMDIB OC@ ADMNO OMDH@NO@M JA KM@BI<I>T OC@ <=JMODJI ?@=
OC@ KM@BI<IO RJIH<I <I? C@M <OO0O@I?DIER¢E TN D/E0eI3 1

<>>@NN@7? ->0J=@M COOK RRR G<R>JMI@GG @7?P NPK>0 COHG
CDNOJMD>N 311:10; :; :8-COHG 'l <M@>@I0 ?@>DNDBRdeINCD 'JPMO
PKC@G? < A@?@M<G NO<OPO@ >MDHDI<GDUDIB K<MOD<G =DMOC <=JMOD.
R<N 1J0 QJD? AJM Q<BP@I@NN JM JQ@M=MJ<? PI?@M OC@ $DAOC H@I?H@

>G<PNg@nzales v. Carhartl !0 <>>@NN@7? ->0J=@M
COOK N>CJG<M BJJBG@ >JH
N>CJG<M:><N@ ><N@ CG @I <N;:N?0 <N:ODN JD N>CJG<MM



http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=381&invol=479
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=381&invol=479
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=381&invol=479
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=381&invol=479
http://scholar.google.com/scholar_case?case=12334123945835207673&q=Roe+v.+Wade&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=12334123945835207673&q=Roe+v.+Wade&hl=en&as_sdt=2,5
http://www.law.cornell.edu/supct/html/historics/USSC_CR_0410_0113_ZO.html
http://www.law.cornell.edu/supct/html/historics/USSC_CR_0410_0113_ZO.html
http://www.law.cornell.edu/supct/html/historics/USSC_CR_0410_0113_ZO.html
http://scholar.google.com/scholar_case?case=7079370668659431881&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=7079370668659431881&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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2C@ 0DBCO OJ .MDQ<>T

The Right to Consensual Sexual Relations

#Q@I DI OC@ <AO@MReDLCVWmdelPMON R@M@ M@GP>0<I0 OJ DIO@MA@ME
DIO@M@NON DI @I<>0DIB <I1? @IAIM>DIB NO<OPO@N OC<0O >MDHDI<GDU@?
Bowers v. Hardwick 3 1 OC@ 31 1IPKM@H@ 'JPMO PKC@G? < %@JMBD<
NO<OPO@ OC<O H<?@ DO < >MDH@ OJ @IB<B@ DIBIE3IMA<@dWIRKHT
31 <>>@NN@? ->0J=@QM COOK ><N@G<R GK ADI?G<R >JH N>MDK
B@O><N@ KG >JPMO PN QJG DIQIG® JPMO NO<O@? OC<O OC@M@ DN 1J
fundamentaMDBCO OJ @IB<B@ DI NJ?JHT <I? OC<O OC@ CDNOJMT JA KMJO@>
<I? A<HDGT M@G<ODJINCDKN NCJPG? 1JO =@ @SO@ B@ves\OEaiwickICDJI
31 \ <>>@NN@? ->0J=@M
COOK ><N@G<R GK ADI?G<R >JH N>MDKON B@O><N@ KG >JPMO PN QJG I
+<IT T@<MN G<O@M OC@ 'JPMO >C<IB@? DON NO<Bo@e+EN 1@ G @ ?
Texas 31 'l Lawrence< 2@S<N NO<OPO@ >MDHDI<GDUDIB CIHJINC(
NJ?JHT R<N <OO<>F@? JI DON A<>@ <I? <N <KKGD@? OJ ORI H@| RCJI R@OM@
@IB<BDIB DIN@S DI OC@DM =@?MJJH ?PMDIB < G<R @IAIM>@H@I10 N@<M>(
2C@awrenc€@>DNDJI M@NO@? JI OC@ ?P@ KMJ>@NN >G<PN@ JA OC@ $JPI
H@I?H@I0 2C@ 'JPMO C@antidatechoicesM@ < AJMH JA GD=@MOT KMJO@>!
OC@ ?P@ KMJ>@NN >G<PN@ RC@OC@M JM 1JO >JIN@IODIB DI?DQD?P<GN <
1IJPMO OC@M@<AO@M NOMP>F ?JRI OC@ 2@S<N NJ?JHT NO<OPO@ =@><PN
=T < NPAAD>D@I|0 BJQ@MIH@lavrEpcew@mdgas3 1 <>>@NN@?
->0J=@M COOK ><N@G<R GK ADI?G<R >JH N>MDKON
B@O><N@ KG >JPMO PN QJG DIQJG

Example of a Right to Privacy Analysis

+INO NO<O@N C<Q@ NO<OPO@N >MDHDI<GDUDIB >JIN@INP<G DI>@NO RCI
DIO@M>JPMN@ =@OR@@! A<HDGT H@H=@MN RCJ ><IlJO G@B<GGT H<MMT
<00<>FN < >JIN@INP<G DI>@NO NO<OPO@ <N PI>JINODOPODJI<G PI?@M OC
OC@ >JPMO RDGG =<G<I>@ OC@ NO<O@aN DIO@M@NO DI KM@Q@IODIB C<
=DMOC ?@A@>0ON RDOC <I DI?DQD?P<GaN DIO@M@NO DI C<QDIB >JIN@INP:
RDOC < A<HDGT H@H=@ii@N&1iRiny'A OC@ >JPMO ADI?N OC<O OC@ BIQ@M
DIO@M@NO DN >JHK@GGDIB DO ><I PKCIG? OC@ NO<OPO@ <N GJIB <N DO
JQ@M=MJI<?


http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=478&invol=186
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=478&invol=186
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=478&invol=186
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=478&invol=186
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=000&invol=02-102
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=000&invol=02-102
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=000&invol=02-102
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=000&invol=02-102

IC<KO@M !JINODOPODJI<G .MJO@>ODJIN

Figure 3.6 he Right to Privacy

KEY TAKEAWAYS

Z 2C@ >JINODOPODJI<G <H@I?H@ION NPKKJIJMODIB OC@ MDBCO OJ KMD
$DMNO 2CDM? $JPMOC $DAOC ,DIOC <I? $JPMO@@I0C H@I?H@ION

Z 2C@ MDBCO 0J KMDQ<>T DI OC@ !'JINODOPODJI KMJO@>ON <I DI?DQD’
PN@ >JIOM<>@KODQ@N OJM@>@DQ@ <I <=JMODJI OCMJPBC OC@ A
<I? OJ @IB<B@ DI >JIN@INP<G N@SP<G M@G<ODJIN

2C@ 0DBCO OJ .MDQ<>T
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EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

NO<O@ NO<OPO@ KMJCD=DON DIH<O@N DI NO<O@ KMDNJI AMJH @I
>JIN@INP<G NJ?JHT | DIH<KO@ DN KMIN@>PO@? PI?@M OC@ NO<OPO
<>JPMO ?@O0@MHDI@ RC@OC@M OCDN NO<OPO@ DN >JINODOPODJI
NO<OPO@ JI RCD>C OCDN @S@M>DN@ DN =<N@? <GBAIMID<.@I<G !
COOK G<RJ@>G@ >JH ><GDAJMID< K@I<G COHG
O0@<Planned Parenthood v. Casey/1 'l Casey
.@IINTGQ<ID< HJ?DAD@? DON <=JMODJI NO<OPO@ OJ DI>GP?@ < OR@
CJPM R<DODIB K@MDJ? <I? DIAIMH@? >JIN@IO AJM HDIJMN "D? OC@ 3
IPKM@H@ !JPMO PKCJG? OC@ .@IINTGQ<ID< <=JMODJI NO<OPO@ 2C(
<Q<DG<=G@ <O OCOQKERRR G<R >IMI@GG @?P NPK>0O COHG

81 COHG

2C@ 0DBCO OJ .MDQ<>T


http://law.onecle.com/california/penal/286.html
http://www.law.cornell.edu/supct/html/91-744.ZS.html
http://www.law.cornell.edu/supct/html/91-744.ZS.html
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3.5 The Right to Bear Arms

LEARNING OBJECTIVE

N>@MO<DI OC@ >JINODOPODJI<G K<M<H@O@MN JA <I DI?DQD?P<Gal
KINN@NN < C<I?BPI PI?7@M OC@ 1@>JI? H@I?H@IO

GOCJPBC OC@ A@?@M<G IJINODOPODJI NK@>DAD><GGT M@A@M@I>@N <
Second Amendment OC@ 31 IPKM@H@ !JPMO C<N 1JO DIO@MKM@0@? OCD}
DI < NDBIDAD><IO A<NCDJI PIODG M@>@I0GT 2C@ 1@>J1? H@I?H@10 KMJQL
M@BPG<O@? +DGDOD< =@DIB I@>@NN<MT 0J OC@ N@>PMDOT JA < AM@@
K@JKG@ OJ F@@K <I? =@<M MHN NC<GG 1JO =@ DIAMDIB@? _ +<IT NO<O@
C<Q@ < NDHDG<M KMEBBN®HIGIFC ~10<0@ JINODOPODJI<G 0DBCO 0J )@
@<M MHN .MJQDNDJIN _3!* R@=NDO@ <>>@NN@? ->0J=@M

COOK_RRR G<R P>G< @?P QJGJFC =@<M<MHN NO<O @SB GOHPKM@H@
1IJPMO @SKGIM@? OC@ 1@>J1? H@I?H@IO <I? DON @AA@>0 JI R@<KJIN KIN
><N@ <O0<>FDIB 5<NCDIBOJI "I ADM@<MHNiS@BaNek0ib# v. Heller

110 <>>@NN@7? ->0J=@M  COOK RRR G<R >JMI@GG @?P NPK>O
COHG 8- COHG

'I District of Columbia v. Hellerl. 10 OC@ !JPMO <AADMH@? OC@ JPMO JA
KK@<GN AJM OC@ "! 'DM>PDO DI NOMDFDIB KMJQDNDJIN JA OC@ $DM@<MI
0@BPG<ODJIN >0JA 2C@ !JPMO NOMP>F OC@ KIJMODJIN JA OCDN <>0 OC
KINN@NNDJI JA C<I?BPIN <I? H<I?<O@? OC<0 <GG G@B<G ADM@<MHN HPNC
<I? ?2DN<NN@H=G@? RCDG@ DI OC@ CJH@ GOCJPBC OC@ "DNOMD>O ![JPM
1@>J1? H@I1?H@10 <KKGD@N JIGT 0J OC@ HDGDOD< OC@ 31 1IPKM@H@ !JP
OC<0 OC@ 1@>J1? H@I1?H@IO DN @S@M>DN@? DI?DQD?P<GGT <I? =@GJIBN
2C@ 'JPMO <GNJ @SK<I1?@? KM@QDJPN DIO@MKM@O<ODJIN JA OC@ 1@>JI"
>JQ@M <I DI?DQD?P<GaN MDBCO 0J KINN@NN < PN<=G@ C<I?BPI DI OC@ CJI
2C@leller><N@ DN PIKM@>@?@10@? <I? DN OC@ ADMNO 0J <??M@NN DI?DQ
KINN@NNDJI PI?@M OC@ 1@>JI? H@I?H@IO &BRE@MM@EDIEEN I<MMJIR <I?
NK@>DAD><GGT @S>GP?@N ADM@ <Nt $CRE@RMAKCDADNME® <MH
KINN@NNDJI DI IMtiapadidM BJIQ@MIH@10 =PDG?DIBNcet@E@@l sald
ADM@<MHNH2I@@>DNDJI <GNJ A<DGN 0J @S0@I1? OC@ 1@>JI? H@I?H@I0
KMJO@>0DJIN 6he&@><PN@ 5<NCDIBOJI "I DN < A@?@M<G @I>G<Q@

‘I McDonald v. Chicagol 'O OC@ 31 1IPKM@H@ 'JPMO M@QDNDO@? OC(

.MJO@>ON <I DI?DQD?P<GaN MBBSI®NNDJI DNNP@ =T M@QD@RDIB <I? M@E@>0DIB <N PI>JINODOPODJI<(
OJ KINN@NN < PN<=G@ C<IPEB( >DOT JA |CD><BJ 'GERPHONMIAC@ 'JPMO OJJF OC@ @SOM< NO@K JA @

OC@ CIJH@ AIM N@GA ?@A

IN@


http://www.law.ucla.edu/volokh/beararms/statecon.htm
http://www.law.cornell.edu/supct/html/07-290.ZO.html
http://www.law.cornell.edu/supct/html/07-290.ZO.html
http://scholar.google.com/scholar_case?case=2739870581644084946&q=District+of+Columbia+v.+Heller&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=5141154246897960488&q=McDonald+v.+Chicago&hl=en&as_sdt=2,5

IC<KO@M

IJINODOPODJI<G .MJO@>ODJIN

OC@ellerMPGDIB OJ OC@ NO<O@N CJG?DIB OC<O OC@ 1@>J1? H@I?H@IO <k
NO<O@N (d24eDi@H incorporation DIOJ OC@ ?P@ KMJ>@NN >G<PN@ &JR@Q@
McDonal@D? 130 @SK<I? OC@ MPEANBMIJOC@M R<TN <I? M@ @HKC<NDU@? C
&@GG@M @S>@KODJIN JA ADM@<MHN M@NOMD>0ODJIN JIA@GJIN OC@ HE
KINN@NNDJI DI IM |@<M N>CJIGN JM BJQ@MIH@IO =PDG?DIBN <I? OC@ >JH
ADM@<MHN

Example of an Appropriate Restriction on Firearms

"DMF DN < KP=GD> HD??G@ N>CJJG E<IDOJM ->><NDJI<GGT RDOC OC@ K@
KMDI>DK<G "DMF NO<TN JQ@MIDBCO DI <I JPO=PDG?DIB JI ><HKPN RC@I C@
K<MOD>PG<MGT G<O@ NCDAO "DMF R<ION OJ F@ @K < C<I?BPI DI OC@ JPO=
KMJO@>O0ODJI 'A"DMFaN NO<O@ C<N < NO<OPO@ KMJCD=DODIB OC@ KJINNGE
RDOCDI JI@ HDG@ JA <IT KP=GD> Neaghihli#- @ik < C<I?BPI DI OC@ JPO=PDG?L
AIMN@GA ?@A@IN@ +J?@MI 31 IPKM@H@ !'JPMO KM@>@?@10 CIG?N OC<
H@I?H@I0 KMJO@>ON <I DI?DQD?P<GaN MDBCO OJ KINN@NN < C<I?BPI DI O
N@GA ?@A@IN@ &IR@Q@M OCDN KM@ =@ A @iSINKE@=NMA BERGI@NNDJII 1@<
N>CJIJGN 3IG@NN I@QR@M KM@>@?@10 @SK<I?N OC@ MPGDIB OJ DI>GP?@ .
I@<M N>CJIGN OC@ NO<OPO@ DI "DMFaN NO<O@ DN >JINODOPODJI<G

Figure 3.7The Second Amendment

2C@ 0DBCO OJ @<M MHN
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KEY TAKEAWAY

Z .PMNP<IO OJ M@>@I0 31 1IPKM@H@ 'JPMO KM@>@?@I0 OC@ 1@>JI?

H@I?H@10 KMJO@>ON <I DI?DQD?P<GaN MDBCO OJ KINN@NN < PN<=(
DIOC@ CIH@ AIMN@GA ?@A@IN@ 2CDN KMJO@>0ODJI ?2J@N 1JO >JQ(
H@IO<GGT DGG ADM@<MH KINN@NNDJI |@<M N>CJJGN <I? BJIQ@MIH(
JM OC@ >JHH@M>D<G N<G@ JA ADM@<MHN

EXERCISES

2C@ 0DBCO OJ @<M MHN

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @1? JA OC@ >C<KO@M

NO<O@ >JPMO JM?@M AJM=D?N OC@ ?@A@I1?<I0 AMIJH KINN@NNDIB
RCDG@ JI KMJ=<ODJI 2CDN H<F@N DO DHKIJNND=G@ AJM OC@ ?@A@
M@NPH@ CDN ><M@@M <N < KIGD>@ JAAD>@M &JR RDGG OCDN >JP
<I<GTU@? PI?7@M M@>@I0 31 IPKM@H@ 'JPMO KM@>@?@10 DIO@MK]
1@>J1? H@I?H@I10
O@<Pewisv. U.S. 31 'l LewisOC@ ?@A@I?<IO < A@GJI R<N
>JIQD>0@7? PI?@M < A@?@M<G NO<OPO@ AJM KINN@NNDJI JA < ADM(
>JIQD>0@? A@GJI 2C@ ?@A@I?<IO >G<DH@? OC<0O OCDN R<N PI>JINC
=@><PN@ C@ R<N IJO M@KM@N@IO@? =T >JPIN@G ?PMDIB CDN OMD
JMDBDI<G A@GJIT 2C@ ?@A@I?<I0 |@Q@M NJPBCO < K<M?JlI IM M@Q
>JIQD>0DJI AJM OC@ JMDBDI<G A@GJIT JI <KK@<G "D? OC@ 31 1PKM(
PKCJG? OC@ ?@A@I?<I0aN >JIQD>0DJI AIM KINN@NNDJI JA < ADM@<I
>JIQD>0@? A@GJIl 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF
COOK N>CJG<M BJJBG@ >JH

N>CJG<M:><N@ ><N@ CG @1 <N;:N?0 <N:QDN JD
N>CJIG<MM
0@<®.S.v. Lopez31 'l LopezOC@ 31 IPKM@H@ !JPMO

C@G? OC<O < A@?@M<G NO<OPO@ KMJCD=DODIB ADM@<MHN I@<M I
PI>JINODOPODJI<G =@><PN@ DO M@BPG<O@? >JI?P>0 OC<0O C<? 1J @
DIO@MNO<O@ >JHH@M>@ <I? OCPN @S>@@?@7? 'JIBM@NNaN <POCJ!I
>SIHH@QM>@ >G<PN@ 'A< NO<O@ @I<>ON < NDHDG<M NO<OPO@ RJP(
>JINODOPODJI<G PI?7@M OC@ 1@>JI? H@I?H@IO 2C@ ><N@ DN <Q<D(
OCDN GOBOK N>CJG<M BJJBG@ >JH

N>CJIG<M:><N@ ><N@ CG @] <N;N?0O <N:QODN JD
N>CIG<MM



http://scholar.google.com/scholar_case?case=1988023855177829800&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=1988023855177829800&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=1988023855177829800&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=18310045251039502778&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=18310045251039502778&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=18310045251039502778&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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3.6 Excessive Punishment

.MJCD=DON DICPH<I@ <I?
?DNKMJIKIMODJI<O@ KPIDN

%P<M<IO@@N < >MDHDI<G
?@A@I?<I0 OC@ MDBCO 0OJ
OMD<G

LEARNING OBJECTIVES

IJHK<M@ <I DICPH<I@ KMJ>@?PM@ RDOC ?DNKMJKIMODJI<O@ KPIDNC(
PI?7@M OC@ #DBCOC H@I?H@IO

"?@IODAT OC@ HINO KM@Q<G@I0 H@OCJ? JA @S@>PODJI KPMNP<IO
K@I<GOT

N>@MO<DI >MDH@ N OC<O H@MDO ><KDO<G KPIDNCH@IO

"?@IODAT OCM@ @ >G<NNDAD><ODJIN JA >MDHDI<G ?@A@I?<ION RCJ
>JINODOPODJI<GGT KPIDNC@? =T @S@>PODJI

"@ADI@ OCM@@ NOMDF@N G<RN <I? <N>@MO<DI DA OC@T >JINODOI
PIPNP<G KPIDNCH@IO KPMNP<IO OJ OC@ #DBCOC H@I?H@IO
N>@MO<DI OC@ >JINODOPODJI<GDOT JAN@IO@I>DIB @IC<I>@H@ION
1DSOC H@I?H@IO MDBCO OJ < EPMT OMD<G

2C@ KMJCD=DODJI <B<DINO >MP@G <I? PIPNP<G KPIDNCH@gmHAH@N AMJH ¢
Amendment RCD>C NO<O@N "#S>@NNDQ@ =<DG NC<GG |JO =@ M@LPDM(
ADI@N DHKIJN@? IIM >MP@G <I? PIPNP<G KPIDNCH@ION DIAGD>0@? _ 10<C
JAO@I C<Q@ NDHDG<M K@RSDNDINODOPODJI <M&>@NN@? ->0J=@M
COOK RRR NO<OPO@N G@BDN NO<O@ OS PN 1-25"J>N !, COH!, COH

GOCJPBC OC@ =<I JI >MP@G <I? PIPNP<G KPIDNCH@IO M@Bre@NFDM@>O
RCD>C DN < >MDpdde@ur®NNP@ >MDHDI<G NO<OPO@N H<I?<ODIB Q<MDJPN
><| =@ C@G? PI>JINODOPODJI<G PI?@M OC@ #DBCOC H@I?H@IO EPNO GDF
JAA@I?DIB OC@ ?P@ KMJ>@NN >G<PN@ NJ<=MD@A ?DN>PNNDJI DN M@ G
IJOC@M A<>@0 JA @S>@NNDQ@ KPIDNCH@IO DN < >MDHDI<G N@IO@I>DIB
DN =<N@? JI A<>ON IJO AJPI? =@TJI? < M@<NJI<=G@ ?JP=0 =T < EPMT 2CDN ¢
0J QDJIG<O@xiICamendment RCD>C NO<O@N "I <GG >MDHDI<G KMIN@>PO
<>>PN@7? NC<GG @IEJT OC@ MDBCO 0OJ <[OMD<G =T <I DHK<MOD<G EPMT JA
RC@M@DI OC@ >MDH@ NC<GG C<Q@ =@@I| >JHHDOO@? _

' OCDN N@>0DJI OCM@@ DNNP@N <M@ <I<GTU@? <I? ?DNeREN@? OC@ DI
punishment< >SMDHDI<G N@IO@|>@®sex@rBN < >SMDHDI<G N@IO@I>@ OC<O DI
DIQ<GD? PI?7@M OC@ MDBO@IOJ <

Infliction of Cruel Punishment

CH@ION

' B@I@M<G OC@ BIQ@MIH@I0 HPNO M@AM<DI AMJH DIAGD>ODIB >MP@G J
<kBMINCH@ION JI >MDHDI<G ?@A@1?<ION DI QDJG<ODJI JA OC@ #DBCOC H@!


http://www.statutes.legis.state.tx.us/SOTWDocs/CN/htm/CN.1.htm
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2C@ ?@<0C K@I<GOT

K<MOD>PG<M ><N@N <NN@MODIB OC<0 < >MDHDI<G KPIDNCH@I0O DN DICP}
capital punishment RCD>C DN OC@ ?@<0OC K@I<GOT

Synopsis of the History of Capital Punishment

2C@ ?@<0C K@I<GOT C<N =@@! PN@? <N < >MDHDI<G KPIDNCH@IO NDI>@ (
>@IOPMT | H@MD><| ?@<0C K@I<GOT G<R DN DIAGP@I>@7? =T OC@ MDOD
>JGJIDNON =MJPBCO #IBGDNC >JHHJI G<R KMDI>DKG@N DI>GP?DIB ><KDO<(
RDOC OC@H OJ OC@ ,@R 5JMG? 2C@ ADMNO @S@>PODJI DI H@MD>< OJJF
NKTDIB@<OC .@I<GOT 'TAJMH<ODJI |@I0@M ~IOMJ?P>0DJI OJ OC@ "@<OC .(©
?@<OCK@I<GOTDIAJ JMB R@=NDO@ <>>@NN@? ->0J=@M

COOK RRR ?@<OCK@I<GOTDIAJ JMB K<MO D CDNOJMA@P@EDE K@ I<GOT
@S@>PODJI <I? ><KDO<G >MDH@N Q<MD@? AMJH >JGJIT OJ >JGJIT 'IOC@ G
HIQ@H@IO OJ <=JGDNC OC@ ?@<0C K@I<GOT =@B<I <I? DI +D>CDB<I R<]
NO<O@ OJ @GDHDI<O@ OC@ ?@<0C K@I<GOT AIM <G@x=NOH@INES>@KO
'TAJMH<ODJI !@I0O@M ~NIOMJ?P>0DJI OJ OC@ "@<OC .@I<GOT _ ?@<OCK@I<G
R@=NDO@ <>>@NN@? ->0J=@00OK RRR ?@<OCK@I<GOTDIAJ JMB K<MO D
CDNOJMT ?@<0C K@nx3PBCIPO OC@ IDI@O@@IOC <I? OR@IOD@OC >@I0P
3IDO@7? 10<O@N AGP>0P<O@? DI DON <OODOP?@ OJR<M? ><KDO<G KPIDNC
<0 <I <GG ODH@ CDBC DI O@@OCNaI<GOT 'lAJIMH<ODJI '@I0@M ~IOMJ?P>0L
OC@ "@<0OC .@I<GOT _ ?@<OCK@I<GOTDIAJ IMB R@=NDO@ <>>@NN@? ->O
COOK RRR ?@<OCK@I<GOTDIAJ JMB K<MO D CDNOJMIR@<URNK @I<GOT

DI OC@ G<I?H<MF ?@>[MNDdbdv. Georgia3 1 OC@ 31 1IPKM@H®@

IJPMO C@G? OC<0O %@JMBD<aN ?@<0C K@I<GOT NO<OPO@ RCD>C B<Q@ (
?DN>M@ODJI OJ N@IO@I>@ < >MDHDI<G ?@A@|adDridy @O0 RENIM@
<POCJIMDtr@&? and unusudlPIDNCH@I0O DI QDJG<ODJI JA OC@ #DBCOC H@I?HC
2CDN ?@>DNDJI DIQ<GD?<0@? ?@<0C K@I<GOT NO<OPO@N DI AJMOT NO<C
31 IPKM@H@ 'JPMO >&@xgmgh® Georgia3 1 <AADMH@? OC@
KMI>@?PM@ JA < =DAPM><O@? OMD<G N@K<M<ODIB OC@ BPDGO KC<N@ /
AIM ?@<0C K@I<GOGregigk@NJ <AADMH@? OC@ ?@<0OC K@I<GOTaN >JINODO
PI?@M OC@ #DBCOC H@I?H@IO 'PMM@IOGT OCDMOT AJPM NO<O@N <I? Of
BJIQ@MIH@IO <POCIMDU@ OC@ ?@<0OC K@I<GOT RCDG@ NDSO@ @I NO<O(
IJGPH=D< ?J IJ@<0C .@I<GOT 'lAJIMH<ODJI '@I0@M "10<O@N RDOC <I? RDO
"@<0C .@I<GOT _ ?@<OCK@I<GOTDIAJ JIMB R@=NDO@ <>>@NN@? ->0J=@N
COOK RRR?@<OCK@I<GOTDIAJ JMB NO<O@N <I? RDOCJPO ?@<0C K@I<GC

Inhumane Capital Punishment

>G<DH OC<0 ><KDO<G KPIDMGt@aDdNOC@M@AIM@ PI>JINODOPODJI<G P
OC@ #DBCOC H@I?H@I0O AJ>PN@&thh@dE@S@>PODJI 2CMJPBCJPO OC@ CD
JAOC@ ?@<0C K@I<GOT H<ITH@OCJ?N JA @S@>PODJI C<Q@ =@ @ @HKG
NCJJODIB C<IBDIB @G@>0OMJ>PODJI OC@ B<N >C<H=@M <I? G@OC<G DIEC
JA OCDN RMDODIB OC@ G<R DN DI < NO<O@ JA AGPS <N OJ RCD>C H@OCJ?I

#S>@NNDQ@ .PIDNCH@IO


http://www.deathpenaltyinfo.org/part-i-history-death-penalty
http://www.deathpenaltyinfo.org/part-i-history-death-penalty
http://www.deathpenaltyinfo.org/part-i-history-death-penalty
http://www.deathpenaltyinfo.org/part-i-history-death-penalty
http://scholar.google.com/scholar_case?case=3510234117314043073&q=Furman+v.+Georgia&hl=en&as_sdt=2,5&as_vis=1
http://scholar.google.com/scholar_case?case=15950556903605745543&q=Gregg+v.+Georgia&hl=en&as_sdt=2,5&as_vis=1
http://www.deathpenaltyinfo.org/states-and-without-death-penalty
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10<OPO@N OC<0 @IC<I>@
N@IO@I>@ RC@I < ?@A@I?
>JHHDON < A@GJIT <AO@M
KM@QDJPN >JIQD>0DJI AJM
ORJ N@MDJPN JM QDJG@IQ

>JINODOPODJI<G =@><PN@ H<IT NO<O@ <I? A@?@M<G ?@>DNDJIN C<Q@ Nt
@Q@MT H@OCJ? <Q<DG<=G@ 2C@ >PMM@I0 AR ileCD@@IRMOE
DN JI@ JA OC@ A@R H@OCJ?N OC<O C<N O =@@! >JI?7@HI@7? <N PI>JINODC
NO<O@N OC<0O <POCIMDU@ OC@ ?@<0C K@I<GOT PN@ G@OC<G DIE@>0D
JA @S@>PODJI 'l < M@>@I0 NO<O@H@IO JI OCDN DNNP@ ORZAIVIPKM@H
Rees 110 C@G? OC<0O )@I0OP>FTaN AJPM ?MPB G@OC<G DIE@>0ODJI
KMJI>@?PM@BNVP@G <I? PIPNP<G KPIDNCH@IO PI?@M OC@ #DBCOC H@I?
JOC@M NO<O@N DI>GP?DIB +DNNJPMD <I? 2@II@NN@@ A@?@M<G >JPMOLI
C<Q@ MPG@? OC@ HPGOD?MBBddN:I#@BRAN@<OC .@I<GOT 'lAJIMH<ODJI
I@I0@M M@OC<G 'TE@>0DJI 'JINODOPODJI<G 'NNP@ _ ?@<OCK@I<GOTDIAJ
<>>@NN@7? ->0J=@M COOK RRR ?@<OCK@I<GOTDIAJ JMB G@OC<G DIE@>
>JINODOPODJI<G DNMPRHKINND=G@ OJ KM@?D>0 OC@ APOPM@ JA ?@<0C
H@OCJ?JGJIBT PI?@M OC@ #DBCOC H@I?H@IO =@><PN@ @<>C ><N@ RDGC(
JIOC@ >DM>PHNO<I>@N KM@N@IO@? &JR@Q@M DO DN >G@<M OC<0O OC(
AIM < ?@ADIDODQ@ NO<O@H@I0 JA >JINODOPODJI<GDOT PI?@M OC@ #DBC
<|? PIPNP<G KPIDNCH@IO >G<PN@

Disproportionate Punishment
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Figure 3.8

Examples of Capital Punishment That Are Disproportionate to the Criminal
Defendant
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Sentencing that Violates the Right to a Jury Trial
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Figure 3.11
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http://scholar.google.com/scholar_case?case=1810564739536423477&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=1810564739536423477&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=1810564739536423477&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=26906922262871934&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=26906922262871934&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=26906922262871934&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=5158806596650877502&q=Gall+v.+U.S.&hl=en&as_sdt=2,5&as_vis=1
http://scholar.google.com/scholar_case?case=5158806596650877502&q=Gall+v.+U.S.&hl=en&as_sdt=2,5&as_vis=1
http://scholar.google.com/scholar_case?case=5158806596650877502&q=Gall+v.+U.S.&hl=en&as_sdt=2,5&as_vis=1
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3.7 End-of-Chapter Material

Summary
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Z 1@G@>0DQ@ DI>IMBODKORRR G<R PHF> @?P A<>PGOT
KMJE@>0ON AOMD<GN >JIG<R DI>JMK COH

Z ADJG@I0 QD?@J B<H@N <I1? OC@ $DMNO H@I?H@IO
COOK RRR CPAADIBOJIKINO >JH NPKM@H@ >JPMO
QDIG@I0 QD?@J BH@N;I; COHG

Z -CDJ <=JMODJI 0K <=>I@RN BJ >JH .JGDOD>N JCDJ
C@<MO=@<0 =DGG <=JMODJI K<Q@N MJ@ R<?@ >C<GG@IB@
NOJMT D?

Z 1@>J1? H@I?H@IO <I? BPI >JIOMIGOK PNBJQDIAJ <=JPO >JH
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http://www.lexisone.com/lx1/caselaw/freecaselaw?action=OCLGetCaseDetail&format=FULL&sourceID=beehfd&searchTerm=ejDa.ecea.aadj.eddQ&searchFlag=y&l1loc=FCLOW
http://www.lexisone.com/lx1/caselaw/freecaselaw?action=OCLGetCaseDetail&format=FULL&sourceID=beehfd&searchTerm=ejDa.ecea.aadj.eddQ&searchFlag=y&l1loc=FCLOW
http://www.lexisone.com/lx1/caselaw/freecaselaw?action=OCLGetCaseDetail&format=FULL&sourceID=beehfd&searchTerm=ejDa.ecea.aadj.eddQ&searchFlag=y&l1loc=FCLOW
http://www.lexisone.com/lx1/caselaw/freecaselaw?action=OCLGetCaseDetail&format=FULL&sourceID=beehfd&searchTerm=ejDa.ecea.aadj.eddQ&searchFlag=y&l1loc=FCLOW
http://scholar.google.com/scholar_case?case=10772194664096336702&q=Christian+Legal+Society+v.+Martinez&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=10772194664096336702&q=Christian+Legal+Society+v.+Martinez&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=10772194664096336702&q=Christian+Legal+Society+v.+Martinez&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=3332503989513069132&q=U.S.+v.+Alvarez&hl=en&as_sdt=2,5&as_ylo=2010
http://scholar.google.com/scholar_case?case=3332503989513069132&q=U.S.+v.+Alvarez&hl=en&as_sdt=2,5&as_ylo=2010
http://scholar.google.com/scholar_case?case=3332503989513069132&q=U.S.+v.+Alvarez&hl=en&as_sdt=2,5&as_ylo=2010
http://www.law.cornell.edu/supct/html/09-751.ZO.html
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=370&invol=660
http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=370&invol=660
http://www.law.umkc.edu/faculty/projects/ftrials/conlaw/incorp.htm
http://www.law.umkc.edu/faculty/projects/ftrials/conlaw/incorp.htm
http://www.huffingtonpost.com/2011/06/27/supreme-court-violent-video-games_n_884991.html
http://www.huffingtonpost.com/2011/06/27/supreme-court-violent-video-games_n_884991.html
http://abcnews.go.com/Politics/ohio-heartbeat-bill-abortion-paves-roe-wade-challenge/story?id=12876224
http://abcnews.go.com/Politics/ohio-heartbeat-bill-abortion-paves-roe-wade-challenge/story?id=12876224
http://abcnews.go.com/Politics/ohio-heartbeat-bill-abortion-paves-roe-wade-challenge/story?id=12876224
http://usgovinfo.about.com/od/guncontrol/Gun_Control_and_the_Second_Amendment.htm
http://usgovinfo.about.com/od/guncontrol/Gun_Control_and_the_Second_Amendment.htm
http://www.correctionsone.com/juvenile-offenders/articles/2050079-High-Court-Calif-can-apply-3-strikes-law-to-juveniles
http://www.correctionsone.com/juvenile-offenders/articles/2050079-High-Court-Calif-can-apply-3-strikes-law-to-juveniles
http://www.correctionsone.com/juvenile-offenders/articles/2050079-High-Court-Calif-can-apply-3-strikes-law-to-juveniles
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http://www.firstamendmentcenter.org/default.aspx
http://www.fbi.gov/about-us/investigate/civilrights/hate_crimes/hate_crimes
http://www.fbi.gov/about-us/investigate/civilrights/hate_crimes/hate_crimes
http://www.deathpenaltyinfo.org
http://www2.fbi.gov/ucr/hc2009/index.html
http://www2.fbi.gov/ucr/hc2009/index.html
http://www.deathpenaltyinfo.org/number-executions-state-and-region-1976
http://www.deathpenaltyinfo.org/number-executions-state-and-region-1976
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Answers to Exercises
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http://scholar.google.com/scholar_case?case=14723025391522670978&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=14723025391522670978&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=14723025391522670978&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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Answers to Exercises

$SMIHL@>0DJI $M@@?JH JA IK@@>C

#1? JA IC<KO@M +<O@MD<G

2C@ NO<OPO@ ?J@N I1JO QDJIG<O@ OC@ $DMNO H@I?H@IOaN
KMJO@>0DJI =@bateN®N 1J0 NK@@>C <I? DN 1J0 >JQ@M@7? =T C
$DMNO H@I?H@IO

2C@ 31 1IPKM@H@ 'JPMO C@G? OC<O OC@ KMJQDNDJIN R@M@
PI1>JINODOPODJI<G PI?@M OC@ $DMNO H@I?H@IO =@><PN@ Of
vague<|? content base@C@ >0 ?D? 1JO NK@>DAD><GGT ?@ADI@
DI?@>@I0_ >JHHPID><ODJIN JM ?@HJINOM<O@ OC<0O JAA@INL
H<O@MD<G G<>FN <IT Q<GP@ PI?@M OC@ OCM@ @ K<MO O@N(
AJMOCNller

2C@ 31 IPKM@H@ 'JPMO PKC@G? 3 %! Y asapplied

2C@ 'JPMO MPG@? OC<O OC@ A@?@M<G BJIQ@MIH@IO ><I KMJ
O@MMJIMDNO BMJPKN @Q@I DA DO >JINDNON JA @g&DIDIB <I? <
<>0DQDOD@N RDOCJPO QDJG<ODIB OC@ $DMNO H@I?H@IO
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Answers to Exercises

$SMIHL@>0DJI  2C@ ODBCO OJ .MDQ<>T

#1? JA IC<KO@M +<O@MD<G

2C@ >JPMO RDGG KMJ=<=GT <I<GTU@ RC@OC@M OC@ NO<OPC
>JINODOPODJI<G PI? @t @Q@vacy <I? OC@qual

protection clause 2C@ MDBCO OJ KMDQ<>T <I<GHEitigN RDGG PN@
scrutiny=@><PN@ OC@ MDBCO OfuKtiidd@«atal20® NO<O@ HPNO
?2@HJIINOM<@@npellinlNO<O@ DIO@M@NO DI M@BPG<ODIB N@S
2C@ NO<O@aN <MBPH@ION RDGG KMJ=<=GT AJ>PN JI H<DIO<DI
DIO@BMDOT N<A@OT <I? N@>PMDOT DI OC@ DINODOPODJI 3I7?
KMJO@>0DJI >G<PN@ <I<GTNDN OC@ NOe@tn@reN@INE IR <
DIO@M@NO KPMNP<IO OJ OC@ M<ODJI<G =<NDN O@NO =@><PN
O<MB@O@?]DIH<O@N DI Kl I <M=DOM<MT

2C@ 'JPMO PKC@G? OC@ NO<OPO@ @Q@I| OCIPBRGECDN ><N(
Wade2C@ 'JPMO M@ <AROBHERODHKIN@? < I@R NO<I?<M? AJM
<=JMODJI G<RN 2C@ I@R NO<I?<M? <I<GTU@N RC@OC@M < NO:
G<R KG<>@nheue burdedl < RJH<I N@@FDIB <l <=JMODJI 2C@
IJPMO C@G? OC<O OC@ OR@IOT AJPM CJPM R<DODIB K@MDJ? <
>JIN@IO AJM HDIIMN ?J 1J0 KG<>@ NP>C < =PM?@| 2C@ !JPMO ?
NOMDF@ < N@K<M<O@ M@LPDM@H@I0O RCD>C H<I?<O@? CPN
[JODAD><ODJI =@AIM@ <I <=JMODJI >JPG? O<F@ KG<>@



IC<KO@M !JINODOPODJI<G .MJO@>ODJIN

Answers to Exercises

$SMIHL@>0DJI  2C@ ODBCO OJ @<M MHN

#1? JA IC<KO@M +<O@MD<G

2C@ >JPMO RDGG PKCJG? OC@ JM?@M PI?7@M OC@ 1@>JI? H@
OC@ ?@A@I1?<I0 R<N >JIQD>0@7? JA < A@GJIT 2C@ M@>@I10 31
IJPMO KM@>@?@&¢0e3dl? McDonaldJOE@xcludeeJIQD>0@7?
A@GJIIN AMJH OC@DM CJG?DIBN &JR@Q@M DA OC@ ?@A@I?<I
>JIQD>0@? dfisdemeano®C@ >JPMO C<N OJ ?@0@MHDI@ RC@O
Heller<|? McDonal@®@SO@1? OC@ 1@>J1? H@I?H@IOaN MDBCO OJ
KINN@NN < PN<=G@ C<I?BPI DI OC@ CIH@ AIM N@GA ?@A@INC
>JIQD>0@? KIGD>@ JAAD>@M RCJ R<ION OJ M@NPH@ CDN ><NM
2C@ 31 1IPKM@H@ 'JPMO PKC@G? OC@ >JIQD>0ODJI NO<ODIB Of
?7@A@I1?<I0 >JIQD>0@? PI>JINODOPODJI<GGT ><I| <I? NCIJPG? >C-
0OC<0 >JIQD>0DJI = @AJM@ JRIDIB JIM KINN@NNDIB < ADM@<MH
NO<O@ >JPG? >MDHDI<GDU@ ADM@<MH KINN@NNDJI |@<M N>
ORI M@>@I10 31 IPKM@H@ 'JPMaZeMRGDIAbDonald=JOC
@S@HKO ADM@<MHN I@<M N>CJJGN AMJH OC@DM KMJO@>0D
BPI JRI@MNCDK <I? KINN@NNDJI
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Answers to Exercises

$SMIHL@>0DJI  #S>@NNDQ@ .PIDNCH@IO

#1? JA IC<KO@M +<O@MD<G

2CO@ @T@ AIM <l @T@ NO<OPO@ DN PI>JINODOPODJI<G =@><P
<| DICPH<I@ KPIDNCH@IO PI?@M OC@ #DBCOC H@I?H@IO 2JIMC
DN OJIN@Q@M@ < KPIDNOHEIOHAGM

2C@ ?@A@I1?<I0aN N@IO@I1>@ R<N ORJ >JIN@>PODQ@ O@MHN
ADQ@ T@<MN OJ GDA@ DI KMDNJI PI?@M <GDAJMID<aN OCM@(
2C@ ?@A@I1?<I0aN >MDH@ N R@M@ NO@<GDIB ADQ@ QD?@JC
RJIJMOC JI JI@ J>><NDJI <I? NO@<GDIB AJPM QD?@JO<K@N AN
JH<MO RIMOC JI <IJOC@M RDOC ORJ KM@QDJPN NOMDF@N
1IPKM@H@ 'JBMEIOC@ N@IO@I>@ <I? ?2@ID@7? OC@ ?@A@I1?<IC
K@ODODJI AJM C<=@<N >JMKPN

2C@ 31 'JPMO JA KK@<GN AJM OC@ ,DIOC IDM>PDO C@G? OC<C
>C<H=@M PI?@M !<GDAJMID<aN KMi@Jasé Rxisdual

punishmenbl QDJG<ODJI JA OC@ #DBCOC H@I?H@IO

2C@ 31 1IPKM@H@ 'JPMO M@Q@MN@? OC@ 31 'JPMO JA KK@<C(
#DBCOC 'DM>PDO RCD>C C@G? OC<O OC@ N@IO@I>@ R<N PIM
<>>JM?DIB OJ OC@ 31 1@10@1>DIB %PD?@GDI@N 2C@ 'JPMO M
OC<0 OC@ %PD?@GDI@N R@M@ <?QDNJIMT =PO NO<O@? OC<(
C<Nyreat discretiobl N@OODIB OC@ N@IO@I>@ <N GJIB<N OC@ =
OC@ N@IO@I>@ DN @SKG<DI@? JI OC@ M@>IM?
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Answers to Law and Ethics Questions

#1? JA IC<KO@M +<O@MD<G

2C@ategorizatiodA NJH@ NK@@>C <N JPOND?@ OC@ $DMNO H@
KMJO@>0ODJI B@I@M<GGT AJ>PN@N JI NK@@>C OC<0O ><| KMJ?I
DHH@?D<O0@ JM DHHDI@10 C<MH JM G<RG @dting-ODJlI GDF@
words JM NK@@>C OC<O DN ?@QJD? JA NJobsteriyGP@ GDF@
"@KD>ODJIN JA <IDH<G >MP@GOT KMJ=<=GT A<GG RDOCDI OC@
><O@BJIMT 5C@0OC@M TIJP =@GD@Q@ ?@KD>0ODJIN JA <IDH<G'
=@ >MDHDI<GDU@? ?@K@I?N JI RC@QOC@M TIP A@@G <IJOC@!
NCJIPG? =@ <??@? OJ OC@ GDNO 2C@ 31 1IPKM@H@ !'JPMO R<N
@SK<I? ><0@BJMDU<ODJI DI?D><ODIB OC<O $DMNO H@I?H@ICO
KMJO@>ODJIN A<M @S>@@7? BJQ@MIH@IO DIO@M@NON DI >JIC
M@BPG<ODJIN

1JH@ KINND=G@ >JIN@QLP@I>@N JA @SK<I?DIB ><O@BJMDU<OL
DI>M@<N@ JA BJQ@MIH@IO >@INJMNCDK DIOJ <M@<N OC<O H<
@DOC@M GDO@M<MT <MODNOD> KJGDOD><G JM N>D@IODAL
KM@>@?@10 GDHDON OC@ $DMNO H@I?H@IO DI?DQD?P<G ML
@SKM@NNDJI <M@ GDF@RDN@ DICD=DO@? <I? OC@ BJQ@MIH
M@BPG<O@ <I? @I<>0 G<RN @I>MJ<>CDIB PKJI DI?DQD?P<G AM
enhanced



IC<KO@M !JINODOPODJI<G .MJO@>ODJIN

Answers to You Be the Legislative Analyst

#1? JA IC<KO@M +<O@MD<G

2C@ex post facto clauseDN M@G@Q<IO 2C@ NO<OPO@ DN HJ
GDF@@ktitutional #Q@| OCJIPBC OC@ NO<OPO@ DN M@OMJ<:
OC@ NO<OPO@ DN IJO < >MDHDI<G G<R =PO < O<S DI>M@<N@
QDJG<ODJIJAOC@ @S KINO A<>0J >G<PN@

2C@First Amendment <I? OC@ue process clauseDlI OC@
$IPMO@@IOC H@I?H@IO <M@ M@G@Q<IO 2C@ KMJKIN@? N
HINO GDR@¢wnhstitutional 2C@ NO<OPO@ DN KMJ=<=GT QJD? A
Q<BP@I@NN <I? JQ@M=MJI<? 2C@ RIM? ~<MO_ ><| =@ DIO@MKN
?DAA@M@IOGT =T ?2DAA@M@I0 K@JKG@ NJ DO G@<?N 0OJ PI@(
G<R @IAIM>@H@IO 2C@ NO<OPO@ <GNJ A<DGN 0OJ BDQ@ OCQ@
RC<O DN >MDHDI<G 'l <??DODJI =@><PN@ OC@ NO<OPO@ >MD
?DNKG<T JA*<MO _ DO DN JQ@M=MJ<? <I? DI>GP?@N @SKM@NT!
H<T C<Q@ <MODNOD> Q<GP@ <I? <M@ KMJO@>0@? PI?@M OC(
H@I?H@10 KPMNP<IO OMIE@@NO JA J=N>@IDOT

2C@equal protection clause JA OC@ $IPMO@@I0C H@I?H@IO DN
M@G@Q<IO 2C@ KMJKIN@? NO<OPOC»stitHtiiN@IGDF@GT
2C@ NO<OPO@ ?DN>MDHDI<O@N <B<DINO >MDHDI<G ?@A@I17?<I
RDOC OC@ "1 QDMPN &JIR@Q@M OCDN >G<NNDAD><ODJI C<N
=<NDN <I? DN IJO <M=DOM<MT 2C@ NO<O@ BJQ@MIH@IO C<N <
KM@Q@IODIB OC@ NKM@<? JA "1 NJ OC@ NO<OPO@ RDGG KM
PKC@G? PI?@M OC@ @LP<G KMJO@>0DJI >G<PN@ @Q@I| OCJF
?DN>MDHDI<OJMT

2C@Second Amendment<|? OC@ue process clauseDI OC@
$IPMO@@IOC H@I?H@IO <M@ M@G@Q<IO 2C@ KMJKIN@? N
HINO GDR@¢ohstitutional 2C@ 31 IPKM@H@ 'JPMO C<N C@G?
OC<O OC@ 1@>J1? H@I?H@IO <N <KKGD@? OJ OC@ NO<O@N O
$IPMO@@I10C H@I?H@IO KMJO@>ON <I DI?DQD?P<GaN MDBCO
PN<=G@ C<I?BPIDIOC@ CIH@ AJM N@GA ?7@A@IN@ GOCJPBC
C@G? OC<O <l @S>@KODJI >JPG? =@ H<?@ AIM >JIQD>0@7? A@
KMJKIN@? NO<OPO@ny3QPN® OC<O DIQIGQ@N <G>JCJG DI>G
HDN?@H@<IJMN NP>C <N HDN?@H@<IIJM "3'" 2CPN DO DN JQ@M
<I? @I>MI<>C@N JIOC@ 1@>JI? H@I?H@IOaN BP<M<IO@@ JA O
MDBCO 0OJ =@<M <MHN

2C@Eighth Amendment <I? OC@ue process clauseDl OC@
$IPMO@@IOC H@I?H@IO <M@ M@G@Q<IO 2C@ KMJKIN@? N
HINO GDR@¢wnhstitutional 2C@ KMIKIN@? NO<OPO@ <KK@<MN
=@ DICPH<I@ <I? @S>@NNDQ@ AJM OC@ >MDH@ RCD>C H<F@
PIPNP<G KPIDNCH®@I0O



Chapter 4

The Elements of a Crime

2CPN <I-GTHKD> NRDHH@M H<T =@ ?@@H@7? =T OC@
>JHHPIDOT <N < NC<H@APG >JR<M? JM RIMN@ AJM 1JO
M@N>PDIB < ?MJRIDIB >CDG? DI OC@ I@DBC=JMaN KJJG =PO
NC@ DN 1JO < >MDHDI<G

State ex rel. Kuntz v. Thirteenth Jud. BsD.@? DI _
1@>0DJI "POT OJ >0 <N@?JI < 1IK@>D<G o@%%ﬁﬁg'm?@fﬁeuftesy of Tara



http://caselaw.findlaw.com/mt-supreme-court/1434948.html

IC<KO@M 2C@ #G@H@ION JA <!MDH@

4.1 Criminal Elements

.<MO JA<>MDH@

2C@ DGG@B<G =J?DGT HJQ
KINN@NNDJI ?7@N>MD=@7? [
>MDHDI<G NO<OPO@ JM DI
EPMDN?D>0DJIN OC<O0O <GG
>JHHJI G<KR >MDH@N

2C@ >MDHDI<G <>0 <I? DON

<>>JHK<ITDIB NO<O@ JA HD|I7

LEARNING OBJECTIVES

*DNO OC@ @G@H@ION JA <>MDH@

"@ADI@ OC@ >MDHDI<G <>0 @G@H@I0

"?@IODAT OCM@@ M@LPDM@H@ION JA >MDHDI<G <>0

"@N>MD=@ <I @S>@KODJI 0J OC@ >MDHDI<G <>0 @G@H®@I0
N>@MO<DI OCM@ @ NDOP<ODJIN RC@M@ <I JHDNNDJI OJ <>0 >JPG? -
"DNODIBPDNC =@OR@ @I <>OP<G <I? >JINOMP>0DQ@ KINN@NNDJI
"?@IODAT OC@ >MDHDI<G DIO@I0 @G@H@IO M@LPDM@? RC@I| KINN(
>MDHDI<G <>0

IMDH@N ><I =@ =MJF@I ?JRe¢lBhtehts RCD>C OC@ KMJIJN@>PODJI HPNO KMJQ
=@TJII? < M@<NJI<=G@ ?JP=0 'MDHDI<G @G@H@ION <M@ N@O AIJMOC DI >N\
><N@N DI EPMDN?D>0DJIN OC<0O <GGJR AJM >JHHJI G<R >MDH@xy 5DOC @S
>MDH@ C<N <O G@<NO OCM@@nm& @it @ KBWNI><GG@? <>OPN M@PN < >MI
intent <GNJ ><GG@7? H@IN M@sugience JA OC@ ORJ 2C@coq@ivitt DN

JAO@I PN@? OJ M@AG@>0 OC@ >MDHDI<G <>0 <1? DIO@IO @G@H@ION N (
@SKG<DIN 7>JI?P>0a H@<IN <I <>0DJI JM JHDNNDJI <I? DON <>>JHK<ITDIB N
HDI? _ +J?7@G .@I<G J?@ Y

@H@I0 IM

DI
<

<
><N@ DI

JR

1?2
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$<>0JMN OC<O HPNO =@ KN
RC@I| OC@ >MDH@ DN >JHH
NP>C <N OC@ >MDH@aN
H@OCJ?JGJIBT GJ><O0DJI <If
N@OODIB JM QD>0ODH
>C<M<>0@MDNOD>N <HJIB

P

IMDHDI<G #G@H@ION

Figure 4.1

0@><GG AgdKO@M _'IOMJ?P>0DJI OJ IMDHDIRG<RRIO <GG >MDH@N M@LPD
=<?result 'A < >MDH@M@LPDM@ < =<? M@NPGO OC@ KMIN@>PODJI HPNO <
<??DODJI<KG @G@H@ueMidA<I? harm

[JOC@M M@LPDM@H@I10 JA NJH@tendaht@ircidNstances OO0@I1?<I0
>DM>PHNO<I>@N <M@ NK@>DAD@? A<>0OJMN OC<0O HPNO =@ KM@N@I0 RC
>JHHDOO@? 2C@N@ >JPG? DI>GP?@ OC@ >MDH@aN H@OCJ?JGJIBT GJ><O
QD>0ODH >C<M<>0@MDNOD>N <HJIB JOC@MN

2CDN >C<KO@M <I<GTU@N OC@ @G@H@IIONKA @) @MVIOREGHNDJ MDH@
OCMJIPBCXKO@M IMDH@N <B<DINO OC@ %JQ@NIH@ETC@ @G@H@ION JA
NK@>DAD>>MDH@N PNDIB < B@I@M<G JQ@MQD@R JA HINO NO<O@Na G<I
<I? A@?@M<G G<R RC@I| <KKMIKMD<O@

’g%%%&ple of a Crime That Has Only Three Elements

(<IDI@ B@ON DIOJ < ADBCO RDOC C@M =JTAMD@I? 1JIM<? <AO@M OC@ N@IL
J%ﬁ,@N ><M F@TN JPO JA CDN C<I? EPHKN DIOJ CDN ><M <I? GJ>FN <GG OC
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IMDHDI<G #G@H@ION

1JIM<? NOMD?@N JQ@M OJ OC@ ><M NC@ NO<MON OC@ @IBDI@ KPON OC(
OMD@N OJ MPI CDH ?JRI 'O DN ?<MF <I? ?2DAAD>PGO AJM (<IDI@ OJN@@ NJ
JPO JA C@M R<T <I? DN PICKMH@? &JIR@Q@M (<IDI@ DN OC@M@<AO@M <N
RDOC <OO@HKO@? HPM?@M 'l OCDN ><N@ OC@ KMJIN@>PODJI C<N 0OJ KM.
criminal act criminal intent <I? concurrence AJM <OO@HKO@? HPM?@M 2C@
KMJIN@>PODJIrdi@MQ@ OJ KMaQgation IM OC<0O JIM<? ReNned =@><PN@
<OO@HKO >MDH@N DI>GP?DIB <OO@HKO@? HPM?@M ?J IJO C<Q@ <=<? M
OO@HKO <I? JOC@M DI>JHKG@O@ JM DI>CI<O@ >MDH@MNEGIM ?DN>PNN@
1>CJ<O0@ -AA@IN@N

Criminal Act

Criminal act JMactus reus DN B@I@M<GGT ?@ADI@? <N <I| PIG<RAPG =J?DGT
HIQ@H@]TG .@I<G*<RY <>>@NN@? ->0J=@M

COOK G<RJI@>G@ >JH I@R TIMF K@I<G .#, . COMGo >MDHDI<G
NO<OPO@ JM ><N@ DI EPMDN?D>0ODJIN OC<0 <GGJR >JHHJI G<R >MDH@N *~
>MDHDI<G <>0 @G@H@IO

Figure 4.2Alabama Criminal Code


http://law.onecle.com/new-york/penal/PEN015.00_15.00.html
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The Requirement of Voluntariness

-l@ M@LPDM@H@I10 JA >MDHDI<G <>0 DN OC<0O OC@ v@u@Iilyl0 K@MAIMH
JOC@M RIM?N OC@ ?@AQ@ BH@olFING <>0 'O RIPG? IJO N@OMQ@ OC@ KJIGD
NK@>DAD> ?7@O0@MM@I1>@ OJ KPIDNC OC@ ?@A@I1?<I0 AJM DMM@KM@NND
1J7@ BDQ@N OC@ AJGGJIRDIB @S<HKG@N JA <>ON OC<0O <M@ 130 QJGPIO<N
>MDHDI<G M@AG@S@N >JIQPGNDJIN =J?DGT HIQ@H@ION ?PMDIB PI>JIN>I
>JI1?P>0 ?PMDIB CTKIINDN JM M@NPGODIB AMJH CTKIJOD> NPBB@NODJI JM
HJIQ@H@I0O OC<O JOC@MRDN@ DN 1JO < KMJ?P>0 JA OC@ @AAIMO JM ?@0O
<>0JM @DOC@M >JIN>DJPN JM C<=DOP<G +J?@G .@Rae!Ja8@ntary abtN
@IJPBC OJ APGADGG OC@ QJGPIO<MT <>0 M@ Lvohivi@ @EDARNBAR@? =T
<l involuntaryJi@ OC@ >JPMO H<T NODGG DHKJIN@ >MDHDI<G GD<=DGDOT ?(¢
>DM>PHNO<IG@N of Virgin Islands v. Smitl$ ? <>>@NN@7? ->0J=@M

COOK JK@IEPMDNOJMB A? BJQ@MIH@IO JA OC@ QDMBDI DNG:
NHDOC

Example of an Involuntary and Noncriminal Act

.@MMT DN CTKIJODU@? <O OC@ GJ><G >JPIOT A<DM 2C@ CTKIJODNO ?DM@
=<I<I< >M@<H KD@ DIOJ CDN BDMGAMD@I1? 1C@GG@TaN A<>@ 1H<NCDIB <|
A<>@ DN KMJbatt&yDI HINO NO<O@N =PO .@MMT ?D? 1JO >JHDGALC @ <>0

NJ C@ NCJIPG? 1J0 =@ >JIQD>0@7? JA <>MDH@ .PIDNCDIB .@MMT AJM =<00(
NK@>DAD><GGT ?@0@M .@MMT AMIJH K@MAJMHDIB OC@ <>0 <B<DI RCDGC(
DN 130 DI >JIOMJG JA CDN =@C<QDJM RC@| @SK@MD@I>DIB OCDN H@IO<G |

Example of a Voluntary Act Followed by a Nonvoluntary Act

2DHJOCT <O0@I?N < K<MOT <O < AMD@I?aN CIPN@ <I? >JINPH@N N@Q@M<(
RDI@ 2DHJOCT OC@! <OO@HKON 0OJ ?MDQ@ CDN Q@CD>G@ CIH@ 5CDG@
K<NN@N JPO <O OC@ RC@@G <I? CDON <lJOC@M Q@CD>G@ FDGGDIB DON
KMJ=<=GT =@ >JIQD>0@? JA JI@ JM HIM@ >MDH@N DI OCDN NDOP<ODJI 2D
?MDIFDIB N@Q@M<G BG<NN@N JA RDI@ <I? OC@| ?MBIQéBy<QRNCOXE@ <M(
OCJPBC 2DHJOCT BJO DIOJ < ><M <>>D?@10 RCDG@ PI>JIN>DJPN CDN DIQJG
KM@>@?@? =T >JIN>DJPN >JIOMJIGG<=G@ <I? QIGPIO<MT <>0DJI KPIDNCF
DINO<I>@ >JBg&ifically det&DHJOCT AMJH ?MDIFDIB <I? ?MDQDIB JI <IJOC@M
J>><NDJI <I? DN <KKMJKMD<O@ =<N@? J| OC@ >DM>PHNO<I>@N

Status as a Criminal Act

%@I@M<GGT < ?@ASHRHLOQaNI>D@OT DN IJO < >MDHDI<G <wBoOC<DPN DN

?@A@I1?<I0 DN 1JO RC<O OC@ ?aes@MIG<M OJ KPIDNCH@IO AJIM <I DIQJGP
<>0 RC@I OC@ BIQ@MIH@IO KPIDNC@N <I DI?DQD?P<G AJM NO<OPN DO DN
O<MB@ODIB OC<0O DI?DQD?P<G AJM >DM>PHNO<I>@N OC<0 <M@ JPOND?@


http://openjurist.org/278/f2d/169/government-of-the-virgin-islands-v-smith
http://openjurist.org/278/f2d/169/government-of-the-virgin-islands-v-smith
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KPIDNCH@IO H<T =@ >MP@G <I? PIPNP<G KPMNP<IO OJ OC@ #DBCOC H@I?}
?DNKMJKIMODJI<O@ OJ OC@ ?@A@I?<I0aN =@C<QDJM

'I Robinson v. California3 1 OC@ 31 IPKM@H@ !'JPMO C@G? OC<0O DO DN
PI>JINODOPODJI<G <N >MP@G <I? PIPNP<G KPIDNCH@I0O KPMNP<IO OJ OC@ 1
H@I?H@IO OJ KPIDNC <I DI?DQD?P<GtatlMd @C@DIB < ?MPB <??D>0]@Q @I DA
OC@ ?MPBN OJ RCD>C OC@ ?@A@I?<I0 DiNgsP20&@D @PMOIBIHK<M@? ?MPB
<??D>0DJI OJ <I DGGI@NN NP>C <N G@KMJINT JM Q@I@M@<G ?DN@<N@ .P!
AIM =@DIB ND>F 13O JIGT DN DICPH<I@ =ROtNBISDAN<GGT ?@0@M NDHD!
KPIDNCH@IO AJM <I DIQJGPIO<MT <>0

'AOC@ ?@A@I?<I0 ><I >JIOMJG OC@ <>ODJIN <O DNNP@ DI NKDO@ JA CDN J
?2@A@I17?<I0aN >JI1?P>0 ><| =@ >JINODOPODJI<GGT >MDHDI<GDU@? <I? KPIDN
OC@ #DBCOC H@I?H@ROw#Il v. Texas 3 1 OC@ 31 1PKM@H®@ 'JPMO
PKC@G? OC@ ?@A@I?<I0aN >JIQD>0DJI AJM "?MPIF DI KP=GD> _ DI NKDO@ .
NO<OPN <N <| <G>JCJGD> 2C@ !'JPMO C@G? Ok QdD{MnPdESDAND>PGO
<G>JCJGD> OJ M@NDNO OC@ PMB@ OJ ?MDIF NJ OC@ =@C<QDJM OC@ NOs
QJGPIO<MT GNJ OC@ 'JPMO MPG@? OC<O OC@ NO<O@ C<N <I DIO@M@NC
<I? KM@Q@IODIB <G>JCJG M@G<O@? >MDH@N OC<0 >JPG? DIEPM@ OC@ ?
.PMNP<IO BdwellNO<OPO@N OC<0O >Mbibiar@tt@C<aiseAMIH NO<OPN <M@
>JINODOPODJI<G PI?@M OC@ #DBCOC H@I?H@IO

Example of a Constitutional Statute Related to Status

0@A@M OJ OC@ @SK&#XCBIDI| #S<HKG@ JA < 4JGPIO<MT >0 $JGGIR@? =T <
JIQJIGPIO<MT >(RC@M@ 2DHJOCT ?MDQ@N PI?@M OC@ DIAGP@I>@ JA <G>
<IJOC@M NO<O@ NO<OPO@ OC<O >MDHDI<GDU@N FDGGDIB <IJOC@M K@
PI?@M OC@ DIAGP@I>@ DN >JINODOPODJI<G <N <KKGD@? 0J 2DHJOCT @Q
<G>JCJIGD> 2C@ NO<O@ C<N <| DIO@M@NO DI OM@<ODIB <G>JCJGDNH <I? |
M@G<O@? >MDH@N OC<O >JPG? DIEPM@ JM FDGG 2DHJOCT JM <IJOC@M K({
?MDQDIB RCDG@ DIOJSDs1 D@/ 2dN@1 DA CDN NO<OPN <N <I <G>JCJIGD> H<F
HIM@ ?DAAD>PGO AJM 2DHJOCT 0OJ >JIOMJG CDN ?MDIFDIB 2CPN 2DHJOCT <
<G>JCJIGD> ?@A@I?<ION ><| =@ KMIN@>PO@? <I? KPIDNC@? AJM FDGGDIB <
RCDG@ ?MDQDIB PI?@M OC@ DIAGP@I>@ RDOCJPO QDJG<ODIB OC@ #DBC(

Thoughts as Criminal Acts

2CJPBCON <M@ < keriviindAintent notcriminal act 2CJPBCON ><I11JO =@
>MDHDI<GDU@?


http://scholar.google.com/scholar_case?case=3358010003227436496&q=Robinson+v.+California&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=3324564444975817112&q=Powell+v.+Texas&hl=en&as_sdt=2,5
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| @S>@KODJI 0J OC@ >MD
<>0 @G@H@IO JHDNNDJI

Example of Noncriminal Thoughts

MD<lI< < CIPN@>G@<I@M A<IO<NDU@N <=JPO FDGGDIB C@M @G?@MGT >
NO@<GDIB <GG C@M E@QR@GMT MD<Il< RMDO@N C@M OCJPBCON DI < ?D<
NC@ DIO@I?N OJ MDB OC@ B<N GDI@ NJ OC<0O B<N DN KPHK@? DIOJ OC@ C.
.CJ@=@ DN NG@@KDIB MD<II< DI>GP?@N OC@ ?<O@ OC<O NC@ R<ION OJ |
HINO M@>@10 ?D<MT @IOMT N MD<Ill< G@<Q@N .CJ@=@aN CIPN@ C@M ?
A<GGN JPO JA C@M KPMN@ *<O@M .CJ@=@ ADI?N OC@ ?D<MT JI OC@ AGJ.
><GGN OC@ KJGD>@ BDQ@N OC@H MDx<lI<aN ?D<MT <I? DINDNON OC@T <I
<O0O@HKO@? HPM?@M GOCJPBC MD<ll<aN HPM?@M KGJO DN NDIDNO@M <
C@M ?D<MT <I <MM@NO DN DHKMJK@M DI OCDN ><N@ MDx<lI< ><IlJO =@ KF
thoughts alonéA MD<II< OJJF NP=NO<IOD<G NO@KN OJR<M? FDGGDIB .CJ@=@
HPM?@M >C<MB@ HDBCO =@ <KKMJKMD<O@ &JR@Q@M <O OCDN NO<B@

planning<s >SMDH@ Eldnmittings >SMDH@ .CJ@=@ H<T =@ <=G@ 0J BJ OJ >JPMO -
< M@NOM<DIDIB IM?@M <B<DINO MD<II< OJ KM@Q@I0 C@M AMJH ><MMTDIE
KGJO =PO MDxlI< ><IIJO =@ DI><K<>DO<0O@? =T <MM@NO <I? KMIN@>PODJI
HPM?@M DI OCDN ><N@

Omission to Act

| @S>@KODJI 0J OC@ M@LPDM@H®@I10 JA < >MDHDREsiot@se@H@10 DN
IMDHDI<G KMJIN@>PODdilédo<acDN M<M@ =@><PN@ OC@ BJIQ@MIH@IO DN
0J >JHK@G DI?DQD?P<GN 0OJ KPO OC@HN@GQ@N DI C<MHaN R<T &JIR@Q@
NK@>DAD> >DM>PHNO<I>@N JHDNNDJI OJ <>0 ><| =@ >MDHDI<GDU@?

| JHDNNDJI OJ <>0 ><| JIGT =@ >MDHDI<G RC@| OC@ Gt DHICIR@N <
@I<G*<RY <>>@NN@?->0J=@M COOK G<RJI@>G@ >JH I@R TIMF
K@I<G .#, : COHG 2CDN G@B<G ?POT 0J <>0 =@@erniei@MN<0C@

>MDH@ <I1? OC@ KMIN@>PODJI HPNO KMJQ@ DO =@TJI? < M@<NJI<=G@ ?JF
KMJQDIB OC@ ?@A@I1?<I0aN DI<>0DJI PI?7@M OC@ >DM>PHNO<I>@N $<DGPI
<>0 DN JIGT >MDHDI<G DI OCM@ @ NDOP<ODJIN staRE00 OSENU@RBN@N <
G@B<G ?POT0J<>0 RC@I| @o@@rkt®O0kO >M@<O@N < G@B<G ?POT OJ <>
RC@I| OC@M@pbdiat relationship between the parties OC<O >M@<O@N < G@B<G
0J <>0 *@B<G ?POD@N 0OJ <>0 Q<MT AMJH NO<O@ OJ NO<O@ <I? AMJH NO<

Duty to Act Based on a Statute

5C@I < ?POT 0J <>0 DN NO<OPOJMT DO PNP<GGT >JI>@MIN < BJQ@MIH@I0
paramountlJH@ >JHHJI @S<HKG@N JA NO<OPOJIMT ?POD@N 0J <>0 <M@ OC(
NO<O@ JM A@?@M<G OZIM@OPMN>@NN@? ->0J=@M

HES0K RRR G<R >JMI@GG @?P PN>J?2@ PN>N@>; ; ] 1¢7)

J <>

e @ SMDHDISG DA OP GHTHIE C@<GOC ><M@ K@MNJII@G 0J M@KIMEBBPIDRID RIPIZ?N

<G@B<G ?POT 0J <>0

IMDHDI<G #G@H@ION

<>>@NN@7? ->0J=@M COOK G<RJI@>G@ >JH AGIJMD?<>MDH@N<I? COHG



http://law.onecle.com/new-york/penal/PEN015.00_15.00.html
http://law.onecle.com/new-york/penal/PEN015.00_15.00.html
http://www.law.cornell.edu/uscode/26/usc_sec_26_00007203----000-.html
http://law.onecle.com/florida/crimes/790.24.html

IC<KO@M 2C@ #G@H@ION JA <!MDH@

OC@ ?POT OJ M@KJIMO >CDC@FARNED II' Y <>>@NN@?->0J=@M
COOK RRR GM>FT BJQ FMN K?A

Figure 4.3

O >JHHJI G<R DO R<N |JO >MDHDI<G 0OJ NO<I? =T <I? M@APN@ OJ C@GK NJH
?<IB@M 1IJH@ NGup@psédoC@ >JHHJII G<R =T @I|<>@dodB Samaritan

statutes OC<O >M@<0@ < ?POT OJ <NNDNO OCJIJN@ DIQJGQ@? DI <l <>>D?@I(
NDOP<ODJI %JJ? 1<H<MDO<I| NO<OPO@N OTKD><GGT >JIO<DI KMJQDNDJIN C
<>0JM AMJH GD<=DGDOT @SKIJNPM@ RC@| KMYQII@DIBONNIR @F<I>@
<>>@NN@? ->0J=@M COOK G<R EPNOD< >JH HDII@NJO< >J?@N <

N COHG

NO<OPO@ >JHK@GGDIB <I
DI?DQD?P<G 0J <NNDNO <lJOC@M
PI?7@M >@MO<DI NK@>DAD@?
>DM>PHNO<I>@N

IMDHDI<G #G@H@ION


http://www.lrc.ky.gov/krs/620-00/030.pdf
http://law.justia.com/minnesota/codes/2005/595/604a-s01.html
http://law.justia.com/minnesota/codes/2005/595/604a-s01.html
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Figure 4.4Minnesota Good Samaritan Law

Good Samaritan Law Video

%JJ? 1<H<MDO<I 1P@7? <AO@M 0@N>PDIB 5JH<I DI <I >>D?@I0

2CDN QD?@J DN < I@RN NOJMT JI < I<GDAJMID< 1IPKM@H@ 'JPMO ><N@ M(
>DQDG GD<=DGDOT JA < %JJ? 1<H<MDO«<I

>GD>F 0JN@@ QD?@J

Duty to Act Based on a Contract

?POT OJ <>0 ><| =@ =<N@? JI < >JIOM<>0 =@OR@@! OC@ ?@A@I?<IO <I? <L
2C@ HINO KM@Q<G@I0 @S<HKG@N RIPG? =@ < KCTND>D<laN >JIOM<>0OP<(
K<OD@IO JM < GDA@BP<M?aN ?POT OJ N<Q@ NJH@JI@ RCJ DN ?MJRIDIB )@
expertfRCJ <M@t>JIOM<>0OP<GGT =JPI? ><| DBIIM@ <I DI?DQD?P<GaN KG@<N .
RDOCJPO >JHHDOODIB < >MDH@ 1J HKOO@M CJIR HIM<GGT <=CIMM@IO OC«<


http://www.youtube.com/v/prXU9Ejm36Q
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@S<HKG@ <l @SK@MO NRDHH@M ><| R<O>C NJH@JI@ ?MJRI DA OC@M@ DI
>JIOM<>0 JM NK@>D<G M@G<ODJINCDK OC<0O >M@<O@N < G@B<G ?POT O.

Duty to Act Based on a Special Relationship

NK@>D<G M@G<ODJINCDK H<T <GNJ =@ OC@ =<NDN JA < G@B<G ?POT 0OJ <
NK@>D<G M@G<ODJINCDKN <M@ K<M@I10 >CDG? NKIJPN@ NKIPN@ <I? @H}
-AO@| OC@ M<ODJI<G@ AIM >M@<0ODIB < G@B<G ?POT 0J <>0O RC@I| K@JIKG
M@G<ODJINCDK&péi@e@®A JI@ DI?DQD?P<G JI <IJOC@M K<M@IO C<N OC@
J=GDB<ODJI =T G<R OJ KMJQD?@ AJJ? >GJOCDIB NC@GO@M <I? H@?D><G:
>CDG?M@! =@><PN@ >CDG?M@I| <M@ ?@K@1?@I10 J| OC@DM K<M@ION <I?
<=DGDOT 0J KMJ>PM@ OC@N@ DO@HN OC@HN@GQ@N 'l <??DODJI DA NJF
K@MNidl peril OC@M@ H<T =@ < 78TO C<0 K@ik ex rel. Kuntz v.

Thirteenth Jud. Dist. . ? <>>@NN@? ->0J=@M
COOK ><N@G<R ADI?G<R >JH HO NPKM@H@ >JPMO GOQ3PBIGOCDN DN 1JO

@S<>0GT < NK@>D<G M@G<ODJINCDK OC@ QD>ODH H<T =@ ?@K@I?@I10 J
>M@<0@? OC@ ?<IB@MJIPN NDOP<ODJI =@><PN@ C@ JM NC@ H<T =@ OC@
<=G@ OJ M@I?@M <D? -I< M@G<O@? 1JO@ NJH@ EPMDN?D>0ODJIN <GNJ DH
continue to provide aiti>@ <D? JM <NNDNO<I>@ CINNeQ¥MDBI ?

<>>@NN@? ->0J=@M COOK N>CJG<M BJIJBG@ >JH
N>CJG<M:><N@ ><N@ CG @I <N;:N?0  <N:QDN 1DHDG<M 0OJ

OC@ ?POT OJ M@N>P@ < QD>0ODH OC@ ?@A@I?<I0 C<N KPO DI K@MDG OC(
KMJQD?@ <D? DN MJJO@? DI OC@ QD>ODHaN ?@K@1?@I>@ JI OC@ ?@A@I?
>C<I>@ OC<O <IJOC@M K@MNJI H<T >JH@ <GJIB OJ C@GK JI>@ OC@ ?@A@!I
KMJQD?DIB <NNDNO<I>@

Example of a Failure to Act That Is Noncriminal

0@><GG OC@ @S<HKGR@®IH 'lOMJ?P>0DJI OJ IMDHDI1@*<FDJI
#S<HKG@ JA IMDHDI<G *<R 'NNMR@NN@ |G<M< <|? *DI?< <M@ NCJIKKDIB OJB@O

IG<M< NO<I?N =T <I? R<O>C@N <N *DI?< NCJKGDAON < =M< 'l OCDN@S<HKG(
C<Q@ < ?POT OJ M@KJIMO *DI?< AJM NCIKGDAODIB !G¢bhtrad@dPBOTCRQ @ <
M@KJIMO < >MDH@ DI OCDN NDOP<ODJI =@><PN@ NC@ DN 1JO < G<R @IAJIM:
N@>PMDOT BP<M? J=GDB<O@? =T <| @HKGJTH@IO >JIOM<>Os@atial@N NC@
relationshiRDOC OC@ NOJM@ H<I?<ODIB NP>C < M@iveIN3 I BE@RNN k@

@SDNON 0J AJM>@ DI?DQD?P<GN OJ M@KJIMO >MDH@N >JHHDOO@? DI OC(
@SOM@H@GT PIGDF@GT !G<M< ><I G@B<GGT J=N@MQ@ *DI?<aN NCIKGDA
DO -A>JPMN@ DA !G<M< <NNDNON *DI?< RDOC OC@ NCJKGDAODIB NC@ C<
>MDHDI<G <>0 JM <>0PN M@PN <I? < >MDHDI<G KMIJN@>PODJI DN <KKMJKM


http://caselaw.findlaw.com/mt-supreme-court/1434948.html
http://scholar.google.com/scholar_case?case=14703438613582917232&hl=en&as_sdt=2002&as_vis=1
http://scholar.google.com/scholar_case?case=14703438613582917232&hl=en&as_sdt=2002&as_vis=1
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2C@ ?@A@I1?<I0 C<N <I DO@
IJM Q@MT I@<M CDN JM C@

2C@ ?@A@I?<I0 C<N <I DO@
RDOCDI CDN JM C@M <M@+<
>JIOMJIG

D

IMDHDI<G #G@H@ION

Example of a Failure to Act That Is Criminal

.@I@GIK@ NO<I?N JI OC@ NCIM@ <O < KP=GD> =@<>C <I? R<O>C@N <N < >C
.@I@GIK@aN NO<O@ C<N < %JJ? 1<H<MDO<I| G<KR NC@ H<T C<Q@ < ?POT OJ
=<N@? Jlstatute'A . @I@GJIK@ DN OC@ GDA@BP<M? NC@ H<T C<Q@ < ?POT C
=<N@? Jleontract'A .@I@GJIJK@ DN OC@ >CDG?aN HJIOC@M NC@ H<T C<Q@ <
KMJQD?@ <NNDNO<I>@ =<NgpecdhlO€i@bhshih .@I@GIK@ OCM@R OC@ >CDC
OC@ J>@<I NC@ H<T C<Q@ < ?POT OJ M@N>P@ i® 0@l EHENEIE® DN EPNC(
< =TNO<I?@M <I1?1J %JJ? 1<H<MDO<I| G<R DN DI AIM>@ NC@ C<N IJ ?POT OJ -
><|1JO =@ >MDHDI<GGT KMIN@>PO@? DA OC@ >CDG? NPAA@MN C<MH JM ?I

Possession as a Criminal Act

GOCJPBC DO DN K<NNDQ@ M<OC@M OC<I <>0DQ@ KINN@NNDJI DN NODG(
<>0 2C@ HJINO >JHHJI J=E@>0ON OC<0 <M@ >MDHDI<G OJ KINN@NN <M@ DC
?MPBN <I? R@<KJIN 2C@M@ <M@ ORJ OTK@ Naditud PoNgRdEimIkI?
constructive possession >0P<G KINN@NNDJI DI?D><O@N OC<O OC@ ?@A@I7?<
DO@H JI IM Q@MT I@<M CDN JM C@M K@MNJI 'JINOMP>0DQ@ KINN@NNDJI
DO@H DN [JO JIOC@ ?@A@I1?<I0aN K@MNJI =PO DN RDOCDI OC@ ?@A@I?<I
NP>C <N DIND?@ < CJPN@ JM <POJHJ=DG@ RDG@&teE@2@A@I?KIK
<>>@NN@? $@=MP<MT  COOK N>CJG<M BJJIBG@ >JH
N>CJG<M:><N@ ><N@ CG @I <N;N?0 <N:QDN JD N>CJG<MM

3

+IM@ OC<IJI@ ?@A@I1?<I0 ><I =@ DI KINN@NNDJI JA <l J=E@>0 <GOCJIPBC (
>G@<MGT =@ < >JINOMP>0DQ@ KINN@NNDJI AJM <O G@<NO Ji@ JA OC@H

@><PN@ DO DN K<NNDQ@ KJINN@KihNCIREIB@C@ ?@A@I1?<I0 DN <R<
OC<0O C@ JM NC@ KINN@NN@H@ 0@ PO @MT 'INOMP>0DJIN ,J <>>@NN(
$@=MP<MT COOK RRR EP? >0 BJQ ED >MDHDI<G K<MO N @@

+J?@G .@I<G 1J?@ NO<O@N POK:INN@NNDJI DN <I <>O RDOCDI OC@ H@<IDIE
OCDN 1@>0DJI DA OC@ KINN@NNJM FIJRDIBGT KMJ>PM@? JM M@>@DQ@7?
R<N <R<M@ JA CDN >JIOMJG OC@M@JA AIM < NPAAD>D@I10 K@MDJ? OJ C<Q
O@MHDI<O@ CDN KINN@NNDJI _ 'l OC@ Q<NO H<EJMDOT JA NO<O@N < NO<
>JIQD>0DJI AIM KINN@HBROCDN FIJIRG@7?B@ JM <R<M@I@NN G<>FN OC@ >
DIO@IO @G@H@IO <I? RIPG? =@ PI@IAIM>@<=G@

Example of an Unenforceable Possession Statute

NO<O@ C<N < >MDHDI<G NO<OPO@ OC<0O KMJCD=DON *=@DIB RDOCDI  A(

o+ HKMDEP<I< _ 0D><M?J NDON I@SO OJ (@<I JIOC@ NP=R<T G<R @IAIM>@
v RE@GIGN H<MDEP<I< <I? 2J@N < K<O ?JRI N@<M>C JA (@<I| &@ ?DN>JQ@MN

G<MB@ =<BBD@ JA H<MDEP<I< DI CDN E<>F@O KJ>F@O <I? <MM@NON (@<I s
<MDEP<I< KINN@NNDJI 0D><M?J R<N RDOCDI JI@ CPI?M@? A@ @O JA H<ML
KMJCD=DO@? =T OC@ NO<OPO @hctRDab & KIMIN@>PO@? AJM H<MDEP<I<


http://scholar.google.com/scholar_case?case=12496216636522596448&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=12496216636522596448&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://www.jud.ct.gov/ji/criminal/part2/2.11-1.htm
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KINN@NNDJI ,J @QD?@I1>@ @SDNON OJ DI?D><0@ OC<0 0D><M?J FI@R (@<
KINN@NN@? H<MDEP<I< 2CPN 0D><M?J ?J@dinDal #fe@t OO@H@IN M@<
AIM KINN@NNDJI <I? OC@ NO<O@aN KINN@NNDJI NO<OPO@ NCJIPG? 13O =(
CDH

KEY TAKEAWAYS

Z2C@ @G@H@ION JA <>MDH@ <M@ >MDHDI<G <>0 >MDHDI<G DIO@IO
><PN<ODJI C<MH <I? <O0@I1?<I0 >DM>PHNO<I>@N -IGT >MDH@N OC<(
<=<? M@NPGO C<Q@ OC@ @G@H@ION JA ><PN<ODJI <I? C<MH

Z 'MDHDI<G <>0 DN PNP<GGT <I PIGKRAPG =J?DGT HIQ@H@IO OC<O DN
NO<OPO@ JM <><N@ DI EPMDN?D>0ODJIN OC<0O <GGJR >JHHJI G<R >M

Z 2C@ >MDHDI<G <>0 HPNO =@ QJGPIO<MT <I? ><IIJO =@ =<N@7? NJG@G
NO<OPN JA OC@ ?@A@I?<I0 JM OC@ ?@A@I?<I0aN OCJPBCON

Z | @S>@KODJI 0J OC@ >MDHDI<G <>0 @G@H@I0 DN JHDNNDJI OJ <>0

Z -HDNNDJI OJ <>0 >JPG? =@ >MDHDI<G DA OC@M@ DN < NO<OPO@ >JI(
NK@>D<G M@G<ODJINCDK OC<0O >M@<0O@N < G@B<G ?POT 0OJ <>0 DI
NDOP<ODJI

Z >0P<G KINN@NNDJI H@<IN OC<O OC@ DO@H DN JI IM Q@MT I@<M OC
K@MNJI IJINOMP>0ODQ@ KINN@NNDJI H@<IN OC<O OC@ DO@H DN RD
?@A@I?<I0aN >JIOMJG NP>C <N DIND?@ < CIPN@ JM Q@CD>G@ RDOC
?@A@I?<IO

Z ' HINO NO<O@N OC@ ?@A@I1?<I0 HPNO =@ <R<M@ OC<O C@ JM NC@
DO@H OJ =@ >JIQD>0@? JA KINN@NNDJI
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EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

(<>LP@GDI@ DN ?D<BIIN@? RDOC @KDG@KNT ORJ T@<MN <AO@M M¢
?MDQ@MaN GD>@IN@ 5CDG@ ?MDQDIB OJ < >JI>@MO (<>LP@GDI@ N
@KDG@KOD> N@DUPM@ <I? >M<NC@N DIOJ <IJOC@M Q@CD>G@ DIE
J>>PK<ION kI (<>LP@GDI@ =@ >JIQD>0@? JA < >MDH@ DI OCDN NDOF
JM RCT 1JO

0@<Dlerv. State 15 ? 'l Oler OC@ ?@A@I1?<I0 R<N
>JIQD>0@? JA KINN@NNDJI JA < >JIOMJGG@7? NP=NO<I>@ =T HDNM@K
2C@ ?@A@I1?<I0 NJGD>DO@7? <I? M@>@DQ@? KM@N>MDKODJIN AJM "
>JIOMIGG@7? NP=NO<I>@ AMJH AJPM ?DAA@M@I0 KCTND>D<IN RDOC
OC@H OC<0O C@ <GM@<?T C<? < KM@N>MDKODJI AJM "DG<P?D? 2C@
<KK@<G@? <MBPDIB OC<O0 lE@ICkR@) ?DN>GIN@ CDN KM@QDJPN
M@>@DKO JA OC@ ?MPB OJ OC@ KCTND>D<IN <I? R<N OC@OM@AIM@
KPIDNC@? AJbhaiksion to act "D? OC@ 2@S<N !IJPMO JA KK@<GN PKCJG
OC@ ?@A@I?<I0aN >JIQD>0DJI 5CT JM RCT IJO 2C@ ><N@ DN <Q<DG«
OCDN GOBOK N>CJG<M BJJBG@ >JH

N>CJIG<M:><N@ ><N@ L

157? CG@I<N;N?0

O@<Btaplesv. U.S.31 | StaplesOC@ ?@A@I1?<I0 R<N
>JIQD>0@? JA KINN@NNDJI JA <I PIM@BDNO@M@? <POJH<OD> R@<K.
QDJG<O0DJI JA OC@ ,<ODJI<G $DM@<MHN >0 2C@ ?@A@I1?<I0 >G<DHJC
>JIQD>0DJI R<N DHKMJK@M =@><PN@ OC@ KMJIJN@>POD3¢& ?D? |JO KM
knewOC@ R@<KJI R<N <POJH<OD> <I? OC@ KMIN@>PODJI HPNO KMJQ
FIJRG@?B@ OJ >JIQD>0 PI?@M OC@ NO<OPO@ "D? OC@ 31 1IPKM@HC
M@Q@MN@ OC@ ?@A@I1?<I0aN >JIQD>0DJI 5CT JM RCT 1JO 2C@ ><N(
<Q<DG<=G@ <O OCONIKGIRRR G<R >IMI@GG @?P NPK>0O COHG
8- COHG



http://scholar.google.com/scholar_case?case=460187562193844690&q=998+S.W.2d+363&hl=en&as_sdt=10000000000002
http://scholar.google.com/scholar_case?case=460187562193844690&q=998+S.W.2d+363&hl=en&as_sdt=10000000000002
http://scholar.google.com/scholar_case?case=460187562193844690&q=998+S.W.2d+363&hl=en&as_sdt=10000000000002
http://www.law.cornell.edu/supct/html/92-1441.ZO.html
http://www.law.cornell.edu/supct/html/92-1441.ZO.html
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4.2 Criminal Intent

LEARNING OBJECTIVES

"@N>MD=@ JI@ DHKJMO<IO API>0ODJI JA >MDHDI<G DIO@IO

*DNO OC@ OCM@ @ >JHHJI G<R >MDHDI<G DIO@ION M<IFDIB OC@H DI
>PGK<=DGDOT

IJHK<M@ NK@>DAD> <I|? B@I@M<G DIO@IO

"@N>MD=@ <I DIA@M@I>@ OC<O H<F@N DO @<ND@M AJM OC@ KMJN
B@I@M<G DIO@IO >MDH@

"DAA@M@IOD<O@ =@OR@@I| HIODQ@ <I? >MDHDI<G DIO@IO

*DNO <I? ?@ADI@ OC@ +J?@G .@I<G 1J?@ H@IO<G NO<O@N M<IFDIB C
JM?@M JA >PGK<=DGDOT

"?@IODAT <I @S>@KODJI 0J OC@ M@LPDM@H@I0 OC<O @Q@MT >MDI
>MDHDI<G DIO@IO @G@H®@IO

#SKG<DI CJR OM<INA@MM@? DIO@10 KMJHJO@N EPNOD>@
"@N>MD=@ OC@ >DM>PHNO<I>@N OC<O BDQ@ MDN@ OJ QD><MDJPN
"@ADI@ >JI>PMM@I>@ JA >MDHDI<G <>0 <I? DIO@IO

GOCJPBC OC@M@ <M@ @S>@KODJIN OC<0O <M@miDblReh@ IMCIRDGT
M@< DN <| @NN@IOD<G @G@H@I0 JA HINO >MDH@N 3EG@MOMH@N>IJHHJII G+
>JINDNO@? JA <I <>0 ><MMD@? JPO RDOC < BPDGOT HDI? 'l HI?@MI NJ>D@C
DIO@IO ><I =@ OC@ =fNDNFRIKPIDNCH@IO <>>JM?DIB OJ DIO@IO DN < >JM@
KM@HDN@ JA >MDHDI<G EPNOD>@<KOE4 O gOMI?P>0DJI OJ IMDHDI<G *<R
grading DN JAO@| M@G<O@? OJ OC@ >MDHDI<G DIO@I0O @G@H@IO 'MDH@"
DIO@IO sve@m in se <I? NP=E@>0 OC@ ?@A@I1?<I0 OJ OC@ HINO N@Q@M@
IMDH@N 08sk®DC@ DIO@IO @G@H@I0 <M@ G@NN >JHHJI <I? <M@ PNP<GGT
<N @DOC@M HDN?@H@<IIJIMN JM DIAM<>ODJIN

2C@ H@IO<G NO<O@ M@LRDM@? AIM <

>MDH@ <GNJ ><GG@? H@I

M@<



IC<KO@M 2C@ #G@H@ION JA <!MDH@

10@10 OJ FDGG RCD>C DN
>JHHJI G<R DIO@IO AIM
HPM?@M

2C@ >JHHJI G<R DIO@IO OJ
><PN@ < NK@>DAD> M@NP
NJH@OCDIB JOC@M OC<| O
>MDHDI<G <>0 JM N>D@I10¢(

2C@ >JHHJI G<R DIO@IO OJ
K@MAIJMH OC@ >MDHDI<G 1

Figure 4.5\ew York Penal Law

10<O@N <I? OC@ A@?@M<G BJIQ@MIH@IO Q<MT DI OC@DM <KKMJ<>C 0J ?(
DIO@IO <I? @<>C EPMDN?D>0DJI ?@N>MD=@N OC@ >MDHDI<G DIO@I0 @G
NO<OPO@ JM ><N@ DI EPMDN?D>0ODJIN OC<0O <GGJR >JHHJI G<R >MDH@N
>JHHJI G<R ?@ADIDODJIN JA >MDHDI<G DIO@I0 <M@ @SKGIM@? <GJIB RDO
OC@ >MDHDI<G H@I0<G NO<O@N DI OC@ +J?@G .@I<G J?@

Common-Law Criminal Intent

2C@ >JHHJI G<R >MDHDI<G DIO@ION M<IF@? DI IM?@M JAakeK<=DGDOT <M
aforethought  specific intent  <I? general intent 10<OPO@N <I? ><N@N PN@
?DAA@M@I0 RIM?N OJ DI?D><0@ OC@ <KKMJKMD<O@ G@Q@G JA DIO@IO /

O®3 RC<O AJGGIRN DN < =<ND> ?@N>MDKODJI JA OC@ DIO@IO ?@ADIDODJIN
EPMDN?D>0ODJIN

sMalice Aforethought

Ce@

PMralice aforethought DN < NK@>D<G >JHHJI G<R DIO@IO ?@NDBI<O@7? AJM JIGT
>MDH@urder 2C@ ?@ADIDODJI JA H<GD>@ <AJM@OCJPBCO DN *"DIO@I0 OJ F

>SJIND?@MN DIO@10 OJ FDGG OC@ HINO @QDG JA <GG DIO@ION NJ H<GD>(

IMDHDI<G 'lO@IO



IC<KO@M 2C@ #G@H@ION JA <!MDH@

NP>C <N ADMNO <I? N@>JI? ?7@BM@@ HPM?@M B@I@M<GGT H<I?<O@ OC@
KPIDNCH@ION DI>GP?DIB OC@ ?@<0OC K@I<GOT DI EPMDN?D>0ODJIN OC<O <
<AIJIM@OCJIPBCO <I? >MDHDI<G CJHD>D?@ <M@ ?DNERKR@ ™MD | 'MDEEDEDI

&JHD>D?@

Specific Intent

Specific intent DN OC@ DIO@I0 RDOC OC@ CDBC@NO G@Q@G JA >PGK<=DGL
OC<I HPM?@M 3IAIMOPI<O@GT >MDHDI<G NO<OPO@N M<M@GT ?@N>MD=(
<N*NK@>DAD>_ JM"B@I@M<G _<I? <EP?B@ H<T =@ M@LPDM@? OJ ?@ADI(
PNDIB OC@ >JHHJI G<R JM < ?D>0DJI<MT 0J @SKG<DI < RIM?aN JM?DI<MT H(
2TKD><GGT NK@>DAD> DIO@IO H@<IN OC<O OC@ ?@A@I1?<I0 <>ON RDOC <
G@Q@G JA <R<NIEDE@DDH>PO (PMT 'INOMP>0ODJIN ,J <>>@NN@? $@=MP<N
COOK RRR EP? >0 BJQ ED >MDHDI<G K<MO IMDE@H OC<O M@LPDM@

NK@>DAD> DIO@IO PNP<GGT A<GG DIOJ JI@ JA OCM@ @ ><O@BIJMD@N @D(
0J ><PN@ < >@MOrBLECC@ ?@A@I1?<I0 DIO@I8bhiziHidg mo@C<|

>JHHDO OC@ >MDHDI<G <>0 JM OC@ ?@A@I1?<I0 <>0ON RDOC FIJRG@?B@ O
>JI1?P>0 DN DGG@B<G RCDs€Cidner<GG@?

Example of Specific Intent to Bring about a Bad Result

NO<O@ NO<OPO@ ?@ADI@N H<TC@H <N "KCTND><G >JIO<>0 RDOC <IJOC(C
DIO@IO OJ H<DH ?DNADBPM@ JM N><M _2CDN NO<OPO@ ?@N>MD=@N < NI
=@ BPDGOT JA H<TC@H PI?7@M OC@ NO<OPO@ OC@ ?@A@I?<I0 HPNO DIAC
>JIO<>0 RDOC OC@ DIO@IO JA ><PKRBIBtOCEBEDIB ?DNADBPM@H@IO JM
N><MMDIB 'A OC@ KMIN@>PODJI ><I1J0 KMJQ@ OCDN CDBC G@Q@G DIO@!I(
=@ <>LPDOO@7? JM >C<MB@? <I? >JIQD>0@? JA < GJR@M G@Q@G DIO@IO >

1J DA .<PGDI@ N<TN ~OaN ODH@ OJ K@MH<I@IOGT H@NN PK OC<O KM@OQOO
OC@M@<AO@M O<F@N JPO < M<UJM <I? NGD>@N .@O@MaN >C@@F RDOC |
BPDGOT JAH<TC@H -1 OC@ JOC@M C<I? DA .<PGDI@ NG<KN .@O@M RCDG(
RDOCJPO H<FDIB OC@ >JHH@IO <I? OC@ M<UJM =DO@N DIOJ CDN >C@ @F |
>C<GG@IBDIB OJ KMJQ@i¢ixdadN& garringl? .<PGDI@ HDBCO =@ AJPI? BPDGC
JIGT JA =<00@MT

Example of Specific Intent to Do More than the Criminal Act

NO<O@ NO<OPO@ ?@ADI@N OC@AO <N *< K@MH<I@10 O<FDIB JA KMIJK@M
<IJOC@M _ 2CDN NO<OPO@ ?@N>MD=@N < NK@>DAD> DIO@IO >MDH@ 2J =(
OC@ NO<OPO@ OC@ ?@A@I1?<I0 HPNO DIO@1? OJ ?J HIM@ OC<I "O<F@ OC(
<|IJOC@M _ RCD>C DN OC@ >MDHDI<G <>0 2C@ ? QAtE@+dxeHPHICE<GNJ

2C@ DIO@I0 0J ?J <I PIGKRAPEMIK@MOT K@MH<I@IOGT

<>0

IMDHDI<G 'lO@IO


http://www.jud.ct.gov/ji/criminal/part2/2.3-1.htm
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1J DA .<PGDI@ =IMMJRN .@O@MaN M<UJM OJ NC<Q@ C@M G@BN NC@ C<N
<IJOC@M _=PO NC@ C<N 13O >JHHDOO@? OC@AO AJM OC@ NDHKG@ M@<N
M@OPMI OC@ KMIK@MOT <AO@M PN@

Example of Scienter

GOCJPBC OC@ O@MHN H@ ii¢itgies <@ NJH@ODH@N PN@? DIO@M>C<IB@
H<IT EPMDN?D>0DJIN ?@ADI@ N>D@IO@M <N FIJRGI@G8@>OCHO € M= IBND
OC@ =<NDBHNebific intent DI NJH@ NO<OPO@N 1J < NO<OPO@ OC<O H<F@N DC
"RDGGAPGGT ADG@ < A<GN@ O<S M@OPMI_ H<T M@LPDM@ FIIRG@?B@ OC
DI>GP?@N A<GN@ DIAAMIBGIDO RhGGW@OJ ADGEIDO. Pompanio

31 <>>@NN@? ->0J=@QM COOK NPKM@H@ EPNOD< >JH PN

><N@ COA®C@ KMIN@>PODJI A<DGN OJ KMJQ@ =@TJI? < M@<NJI<=G@ ?JP
?2@A@I?<IO FI@R CDN JM C@M >JifRyDEEDN >JPG? IPGGDAT N>D@I10@M <I7?
KMJIN@>PODJI ><IIJO KMJQ@ NK@>DAD> DIO@IO

General Intent

%@I@M<G DIO@10 DN G@NN NJKCDNOD><O@? OC<I NK@>DAD> DIO@IO 2CI
<M@ @<ND@M OJ KMJQ@ <I? ><I <GNJ M@NPGO DI < G@NN N@Q@M@ KPIDN
?@ADIDODJI JA B@I@M<G DIO@I0 DN OC@ DIO@I10 OJ K@MAJMH OC@ >MDH
OC@ ?@A@I1?<I0O <>0ON DIO@|0ONifheGGRe=aditional des®d =MDIB <=JPO <

>@MO<DI M@NPGO JM ?J <ITOCDIB JOC@M OC<I OC@ >MDHDI<G <>0 DON@

<>0@7? RDOC B@l@Mredplo@ kdcDaniel. ? <>>@NN@? $@=MP<MT
COOK N>CJG<M BJIJBG@ >JH
N>CJIG<M:><N@ ><N@ CG @I <N:N?0 <N:ODN JD N>CJG<MM

Inference of General Intent

'10O@I0 DN < IJOIJMDJPNGT ?DAAD>PGO @G@H@I0 OJ KMIJQ@ =@><PN@ DO L
?@A@I1?<I0aN HDI? -M?DI<MDGT OC@ JIGT ?DM@>0 @QD?@I>@ JA DIO@IO |
>JIA@NNDJI RCD>C OC@ BJQ@MIH@IO ><I1JO AIM>D=GT J=0<DI =@><PN@ J.
H@I?H@I10 KMDQDG@B@ <B<DINO N@GA DI>MDHDI<ODJI 5DOI@NN@N RCJ !
@SKM@NN DIO@I0 <M@ JAO@I Pl<=G@ OJ O@NODAT <=JPO DO =@><PN@ J,
KMJCD=DODIB C@<MN<T &JIR@Q@M H<IT EPMDNR{er<dDd IBBE@IRMKG
DIO@IO =<N@? JI OC@ >dtDEiwhanwealth v. Ely, # ?

<>>@NN@? $@=MP<MTCOOK N>CJG<M BJJBG@ >JH

N>CJIG<M:><N@ ><N@ CG @I <N;N?0 <N:QODN JD N>CJG<MM
@NN@I>@ DA OC@ EPMT <>>@KON OC@ DIA@M@I>@ OC@ KMIN@>PODJI "
JA KMJQDIB DIO@IO AIJM < B@I@M<G DIO@I0 >MDH@



http://supreme.justia.com/us/429/10/case.html
http://supreme.justia.com/us/429/10/case.html
http://scholar.google.com/scholar_case?case=8266915507346002022&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=8266915507346002022&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=369554378994187453&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=369554378994187453&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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Example of a General Intent Crime and an Inference of Intent

NO<O@ NO<OPO@ ?@ADI@N =<O0@MT <N *DIO@I0DJI<G C<MHAPG JM JAA
RDOC <IJOC@M _ 2CDN NO<OPO@ ?@N>MD=@N < B@I@M<G DIO@IO >MDH@
PI?7@M OC@ NO<OPO@ OC@ ?@h@i<I@ FRNC® C<MHAPG JM JAA@INDQ@ >
2C@ ?@A@I?<I0 ?2J@N IJO C<Q@ OJ ?@NDM@ OC<0O OC@ >JIOresDIKMI?P>@I
NP>C <N N><MMDIB JM ?@<0OC IIM ?J@N OC@ @A 2NOIR@ @I @NN OC<C
OC@ KCTND><G >JIO<>0 DN DGG@B<G

'‘A ??D@ =<GGN PK C@M ADNO <I? KPI>C@N #??D@ DI OC@ E<R <AO@M #??D
D?DJO _ ??D@ C<N KMJ=<=GT >JHHDOO@? =<O0@MT PI?@M OC@ NO<OPOC(
KMJQ@ OC<0O ??D@ >JHHD&IATONE@APG JM JAA@INDQ@ >JIO<>0 PNDIB #7
O@NODHJIT <I? < KCTND>D<laN M@KJMO 2C@ EPMT >JPG? OC@M@<AO@M
DIO@IO AMJH KMJJA JA OC@ <>0O _'AOC@ EPMT <>>@KON OC@ DIA@M@I>@
??D@ >JHHDOO@? OC@ >MDHDI<G <>0 OC@ EPMT >JPG? ADI? ??D@ BPDG!
RDOCJPO <??DODJI<G @QD?@I1>@ JA DIO@IO

Figure 4.6Common Law Intents



2C@ M@<NJI OC@ ?@A@I?4
K@MAJMHN OC@ >MDHDI<G

2C@ +J?@G .@I<G J?@ DIO
><PN@ < NK@>DAD> M@NP

317@M OC@ +J?@G .@I<G 1J
OC@ ?@A@I?<I0 DN <R<M@
I<OPM@ JA OC@ <>O<I? DN
KM<>0D><GGT >@MO<DI JA
>JIN@QLP@I>@N

3I7@M OC@ +J?@G .@I<G 1J

OC@ ?@A@I1?<I0 DN <R<M@ J

NP=NO<IOD<G MDNF JA DIEK
C<MH <I? PIEPNODAD<=GT
<ITR<T

31I7@0M OC@ +J?@G .@I<G 1J
OC@ ?@A@I17?<I0 DN PI<R<M
NP=NO<IOD<G MDNF JA DIEF
C<MH =PO NCJPG? =@ <I?
PIEPNODAD<=GT ?@QD<0@
NO<I?<M? JA ><M@

IMDHDI<G 'lO@IO
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Motive

10@I10 NCJIPG? 130 =@ >JIAPN@AIR®&ORCD>C DN 1@&Z@OC@ ?@A@I?<IO
>JHHDON OC@ >MDHDI<G <>0 JM <>OPN M@PN +JODQ@ ><I B@I@M<O@ DIC
?@A@IN@ <I? =@ PN@? OJ ?@O0@MHDI@ N@I0O@I>DIBIERE@ENIN HIODQ@
>JINODOPO@ H@IN M@< <I? ?2J@N klDstit@eANM >MDHDI<G DIO@IO

Example of Motive

'N<=@GG< < CIPN@RDA@ RDOC |3 >MDHDI<G M@>JM? NDON LPD@OGT DI >.
OC@ EPMT Q@M?D>0 DI < OMD<G AJM OC@ M<K@ JA C@M O@@I<B@ ?<PBC
C<N=@@! >JIQD>0@7? JA >CDG? M<K@ DI OCM@ @ KM@QDJPN DI>D?@ION 2
<IIJPI>@N OC@ ?@>DNDJI ADI?DIB 'BI<KODPN IJO BPDGOT 'BI<ODPN GJJFN JQ¢
<O 'N<=@GG< <I? NHDMFN 'N<=@GG< ><GHGT KPGGN < GJ<?@? M@QJGQ@M
OC@I NCJJON <I? FDGGN 'BI<ODPN 'l OCDN >mdti@eDNevé SN C@ M<K@ JA
CoM O@@I<B@ ?<PBCO@M JM OC@ ?@NDM@ OJ KMJO@>0 JOC@M RIH@!I
2CDN HIJODQ@ B@I@M<O@7? 'N<=@Q@E&*HaRCOHCHINGEGD>@ <AJIM@OCJIPBCC
DIO@IO OJ FDGG ' NKDO@ JA 'N<=@GG<aN HJODQ@ RCD>C DN KMJ=<=GT P
OC@ >DM>PHNO<I>@N 'N<=@GG< ><| =@ AJPI? BPDGOT JA HPM?@M =@><PN
OC@ HPM?@M H@IN M@< &JR@Q@M 'N<=@GG<aN HJODQ@ H<T =@ DIOMJ~
<|? H<KT M@NPGO DI < M@?P>@7? N@IO@I>@ NP>C <N GDA@ DI KMDNJI M<OCH
K@I<GOT 'l <??DODJI 'N<=@GG<aN HJODQ@ H<T <AA@>0 < KMIN@>POJMaN
?2@<0C K@I<GOT <0 <GG =@><PN@ OCDN RJPG? KMJ=<=GT =@ ?DNA<QIJM@

Model Penal Code Criminal Intent

(e}

20@ +J?@G .@I<G 1J?@ ?DQD?@N >MDHDI<G DIO@IO DIOJ AJPM NO<O@N JA
@ @AM JA >PGK<pld3@38ly  knowingly  recklessly  <I? negligently
GO
r@urposely

JAOC@
OC’? A@I1?<10 RCJ <p@Nosely DIO@I?N OJ @IB<B@ DI >JI?P>0 JA OC<O I<OPM@

DIO@I?N OJ ><PN@ < >@MQ<LODEOINEBG@ Il ¥ " < <>>@NN@?

$@=MP<MT COOK RRR B@I>JPMO NO<O@ IC PN MN< COHG *6" COH
?@;PL\/IKJN@APG >MDHDI<G DIO@ Q¢ @i @ttnG @N><PN@ C<MH RCD>C R<N

VAR PNN@? KM@QDJIPNGT N OC@ +J?7@G .@I<G 1J?@ NO<O@N "9<: K@MNJ
DREOOM@NK@>0 OJ < HKO@MD<G @G@H@I0 JA <I JAA@IN@ RC@I| D DA Of
OC@ I<OPM@ JA CDN >JI?P>0 JM < M@NPGO OC@M@JA DO DN CDN >JIN>DJI
»@JI?P>0 JA OC<O I<OPM@ JM OJ ><PN@ NP>C < M@NPGO_ +J?@G .@I<G 1J?@

@ JA<
PMT JM

N AMJH OC@



http://www.gencourt.state.nh.us/rsa/html/LXII/626/626-2.htm
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Example of Purposely

0@QD@R OC@ @S<HKGEEBMDA | HS<HKG@ JA 1K@>DAD> 'I0@I0O OJ MDIB «
<? 0@NPGRC@M@ .<PGDI@ O<F@N JPO < M<UJM <I? NGD>@N .@0@MaN >C
@S<HKG@ .<PGDI@ DN <R<M@ JA OC@ I<OPM@ JA OC@ <>O NGD>DIB NJHC
M<UJM .<PGDI@ <GNJ <KK@<MN OJ =@ <>0ODIB RDOC OC@ DIO@IO OJ ><PN(
=<N@? JI C@M NO<O@H@IO 0J . @0O@M 2CPN .<PGipi@ifizNnte@DIB RDOC
purposely <I? ><| KMJ=<=GT =@ >JIQD>0@? JA NJH@ AIMH JA <BBM<Q<O@? =<
H<TC@H DI HINO EPMDN?D>0DJIN

Knowingly

Knowingly DI?D><O@N OC<O OC@ ?@A@I1?<I0 DN <R<M@ JA OC@ I<OPM@ JA
KMJ=<=G@ >JINQLPED=@N?@ Il Y <>>@NN@? $@=MP<MT
COOK _G@ PO<CBJQV>J?@ 2'2*# COH ; ; COHIJRDIBGT ?DAA@MN AMJH
KPMKIN@GT DI OC<O OC@ ?@A@I?<I@EUI® >@DMMBDI M@NPGO =PO DN <>(
RDOC OC@ <R<M@I@NN OC<Opiut M@gdtPai® Di>>PMate v. Huff 2
<>>@NN@? $@=MP<MT COOK N>CJG<M BJJBG@ >JH
N>CJIG<M:><N@ ><N@ CG @I <N;:N?0 <N:QDN JD N>CJG<MM
2C@ +J?2@G .@I<G 1J?@ ?@N>MD=@N FIJRDIBGT <N AJGGJRN " K@MNJI <>0I
RDOC M@NK@>0 0OJ < H<KO@MD<G @G@H@IO JA <l JAA@IN@ RC@I[C@ DN <l
DN JA OC<0O I<OPM@[DA OC@ @G@H@I0 DIQIGQ@N < M@NPGO JA CDN >JI7?I
DN KM<>0D><GGT >@MO<DI| OC<0O CDN >JI?P>0 RDGG ><PN@ NP>C < M@NP(
Y =

Example of Knowingly

4D>0JM =M<BN OJ CDN BDMGAMD@!I? 2<IT< OC<O C@ ><I NCJJO DIOJ < ?@IN(
JAK@JKG@ Jl OC@ NP=R<T OM<DI RDOCJPO CDOODIB <IT JAOC@H 2<IT< ?<
OMT DO 4D>0JM M@HJQ@N < >JI>@<G@? R@<KJI AMJH CDN R<DNO=<I? <I?|
<BMJPK JA K@JKG@ NO<I?DIB RDOC OC@DM =<>F OJ CDH 2C@ NCJO FDGG!
NO<I?DIB OC@ >GIJN@NO 0J 4D>0JM 'l OCDN ><k@ndD30I XD FJID>< |
A<>0 4D>0JMaN BJ<G R<N OJ NCJJO <I? HDNN <GG OC@ NO<I?DIB NP=R<T K-«
&IR@Q@M 4D>O0HW&ReNC<O C@ R<N NCJJODIB < GJ<?@? BPI OC@ I<OPM@ .
<I? R<N <GNdactically certai®C<O NCJJODIB DIOJ < >MJR? RIPG? M@NPGO DI N.
B@OODIB CPMO JM FDGG@? 2CPN 4D>0JM <>0@? FIJRDIBGT <>>JM?DIB OJ (
1J?7@ 'AOC@ NO<O@ DI RCD>C 4D>0JM NCJJON +JID>< ?@ADI@N HPM?@M D
knowingly PI?7@M OC@ +J?@G .@I<G 1J?@ OC@I| 4D>0JM C<N HINO GDF@GT :
HPM?@M DI OCDN ><N@


http://le.utah.gov/~code/TITLE76/htm/76_02_010300.htm
http://scholar.google.com/scholar_case?case=4287195880403875631&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=4287195880403875631&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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Figure 4.7Crack the Code

Recklessly

RecklesslyDN < GJR@M G@Q@G JA >PGK<=DGDOT OC<I FIJRDIBGT <I? M@>FC
<M@ 1JO <N >JHHJI <N JAA@IN@N >MDHDI<GDUDIB KPMKIN@APG FIJRDIB >JI
degred A MDNF <R<M@I@NN DN F@T OJ ?DNODIBPDNCDIB < M@>FG@NN DIO(
FIJRDIB DIO@IO >MDH@ ?@A@I1?<I0 <>ON M@>FG@NNGT DAC@ JM NC@ >.
?DNM@B<M?N < NP=NO<IOD<G <I? PIEPNODAD<=G@ MDNF OC<O OC@ =<? M(
J>>PMIGJ 0@Q 10<0 1I'Y <>>@NN@? $@=MP<MT

COOK RRR HD>CD@ >JH >JGJM<?J GK@SO ?GG A O@HKG<O@N APERDI C CC
DN ?DAA@M@I10 AMJH < FIJRDIB DIO@IO >MDH@ RC@M@ OC@ ?@A@I?<IO I
>@MO<DI_JA OC@ =<? M@NPGON 2C@ M@>FG@NN DIO@IO O@NO DN ORJ |
?@A@I1?<I0 HPNO >JIN>DJPNGT ?DNM@B<M? < NP=NO<IOD<G MDNF JA C<MH
NP=E@>ODQi@fed@&@HPNO FIJR JA OC@ NP=NO<IOD<G MDNF 1@>JI? OC@ ?(
HPNO O<F@ <I PIEPNODAD<=G@ MDNF H@<IDIB OC<O IJ Q<GD? M@<NJI @SL
NO<I?<M? AJM OCDN KMJIB DN J=Egas@aQl@p&sBdPG? |IJO O<F@ OC@ MDNF
OC@I OC@ ?@A@I1?<I0aN <>ODJI Di€zkEs NODI® +J?7@G .@I<G 1J?@ NO<O(C
790:C@ MDNF HPNO =@ JA NP>C < I<KOPM@ <I? ?7@BM@@ OC<O[DON ?DNM@E
?@QD<0DJI AMJH OC@ NO<I?<M? JA >JI?P>0 OC<O < G<R <=D?DIB K@MNJI R
OC@ <>0OJMaN NDOP<ODJI_ +J?@G .@I<&s J?@ Y



http://www.michie.com/colorado/lpext.dll?f=templates&fn=main-h.htm&cp=
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Example of Recklessly

0@QD@R OC@ @SUgxad | #S<HKG@ JA)IJRDIBG®M@ 4D>0JM NCJJON Dl
<>MJR? JA NP=R<T OM<Q@G@MN <I? FDGGN +JID>< !IC<IB@ OC@ @S<HKG@
OC<0O OC@ NP=R<T OM<DI C<N JIGT OCM@@ K<NN@IB@MN 4D>0JM @<NDG
OC@H T@O OC@ =PGG@O MD>J>C@ON JAA JI@ JA OC@ N@<ON <I? NOMDF
4D>0JM RIPG? =@ <>ODERR&SEI<OC@M &idwing DIO@IO DI OCDN NDOP<OD.
4D>0JMaN FIJRG@?B@ <I? <R<M@ @A IAEFBE JM ?@<0OC RC@1 NCJJODIB <
BPI DIND?@ < NP=R<T ><M >JIO<DIDIB OCM@ @ K<NN@sBl@MNtBN KMJ=<=GT
M@<NJI<=G@ G<R <=D?DIB K@MNJI RIP@R2 B#R@<SGDN <>0ODJI PI?7@M OC@N
>DM>PHNO<I>@N 2CPN 4D>0JM HDBCO =@ >C<MB@? RDOC < GJR@M G@QC
CJHD>D?@ @laRrgiaughter DI OCDN ><N@ 2C@ ?DAA@M@I>@ =@OR@@I| HPM~
H<ING<PBCO@M DN ?DN>PNN @TRK@MDGDIHDI<G &JHD>D?@

Negligently

,@BGDB@IO DIO@IO >MDH@N <M@ G@NN >PGK<=G@ OC<I M@>FG@NN DIO(
G@NN >JHHJI 2C@ ?DAA@M@I>@ =@OR@ @ M@>FG@NN <I? |@BGDB@IO DI
?@A@I?<I@ak of awarene&ECDG@ ?@A@I?<ION >JHHDOODIB |@BGDB@I0O DIOE
<M@ <GNJ A<>@ 7cebsddtal <I? unjustifiable MDNF OC@ineM&@e]A DO @Q@I
OCJPBC < M@<NJI<=G@ K@MNJIPRIBE?&DIl Y <>>@NN@?

$@=MP<MT COOK RRR G@BDNG<OPM@ D?<CJ BJQ D?NO<0O 2DOG@

2 1&1#12 COH 2CPN OC@ ADMNO KMJIB JA OC@ M@>FG@NN DIO@IO C
>C<IB@? AMJH < NP=E@>0DQ@ OJ J=E@>0DQ@ NO<I?<M? N OC@ +J?@G .C
N9<: K@MNJI <>ON |@BGDB@IOGT[RC@I C@ NCIPG? =@ <R<M@ JA < NP=NO<
PIEPNODAD<=G@ MDNF OC<O OC@ H<O@MD<G @G@H@IO @SDNON JM RDC
>JI?P>0_ +J?@G .@I<G J?@ Y?

Example of Negligently

0@QD@R OC@ @S| #S<HKG@ JA)IIJRDIBG®M@ 4D>0JM NCJJON DI
<>MJR? JA NP=R<T OM<Q@G@MN <I? FDGGN +JID>< IC<IB@ OC@ @S<HKG@
OC<O OC@ NP=R<T OM<DI C<N IJ K<NN@IB@MN 4D>0JM =M<BN OJ 2<IT< OC«x
>SMPHKG@? I<KFDI JI OC@ AGJIM 2<IT< >C<GG@IB@N CDH OJ OMT DO 4D>0.
I<KFDI <I? HDNN@N <I? OC@ =PGG@0O MD>J>C@ON OCM@ @ ODH@N JAA OC
OM<Q@GN =<>FR<M? <I? NOMDF@N 2<IT<DIOC@ AIM@C@<? FDGGDIB C@!|
><N@ 4D>0JM Hyifaw@relA OC@ =PGG@0OaN KJO@I0OD<G 0OJ MD>J>C@0O N@Q
<>0OP<GGT OM<Q@G =<>FR<M? &JR@Q@M OC@ OMD@M JA A<>0 ><|?@0@
AM@<NII<=G@ K@MNJI_RJIPG? =@ <R<M@ OC<0O NCJJODIB < BPI DIND?@ < N
OM<DI >JPG? M@NPGO DI DIEPMT JM ?@<0OC 2CDN RJIPG? =@ < ADI?DIB OC<C
negligently PI?@M OC@ >DM>PHNO<I>@N 'A OC@ NO<O@ DI RCD>C 4D>0OJM |
>MDHDI<GDU@N I@BGDB@I0 FDGGDIBN OC@I 4D>0JM >JPG? =@ AJPI? BPD(
CJHD>D?@ DI OCDN ><N@



http://www.legislature.idaho.gov/idstat/Title18/T18CH1SECT18-101.htm
http://www.legislature.idaho.gov/idstat/Title18/T18CH1SECT18-101.htm
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Figure 4.8Mlodel Penal Code Criminal Intents Ranked from Most Serious to Least Serious

Elements and Criminal Intent

->><NDJI<G@ifferent>MDHDI<G DIO@ION NPKKJIJMO OC@ Q<MDJPN @G@H@ION
<>MDH@ M@LPDM@N HIM@ OC<I| JI@ >MDHDI<G DIO@IO0 @<>C >MDHDI<G D
KMJQ@I =@TJI? < M@<NJI<=G@ ?JP=0 AJIM @<>C @G@H®@IO

317@M OC@ >JHHJI G<R @Q@MT JAA@twe& BEMHERNEIDIO@IO 'l HI?@MI
NIJ>D@OT @Q@MT JAA@IN@ C<N JI@ ciMEAsDNODRIENK @>DAD@N JOC @I
OC@ +J?@G .@I<G J?@ NO<O@N "9R:C@| OC@ G<R ?@ADIDIB <I JAA@IN@ K
FDI? JA >PGK<=DGDOT OC<O DN NPAAD>D@I0 AJM OC@ >JHHDNNDJI JA <I JA
?DNODIBPDNCDIB <HJIB OC@ H<O@MD<G @G@H@ION OC@M@JA NP>C KM
<GG JAOC@ H<O@MD<G @G@H@ION JA OC@ JAA@IN@ PIG@NN < >JIOM<M
<KK@<MN_ +J?@G .@I<G 1J?@ Y

Example of a Crime That Requires More Than One Criminal Intent

NO<O@ NO<OPO@ ?@ADI@N =PMBG<MT <N *=M@<FDIB <I? @IO@MDIB DIOJ
IDBCOODH@ RDOC OC@ DIO@IO OJ >JHHDO < A@GJIT JI>@ DIND?@ _ 'l OCDN
@G@H@ION <M@ OC@ AJGGJRDIB =M@<FDIB <I? @lO@MDIB DIOJ< N
IDBCOODH@ M@<FDIB <1? @I0@M&Bisl@ORIGA@H@ION 2C@T HPNO =@
>JHHDOO@? RDGpdai@intentMpurposelyOJ >JHHDO < A@GJIT JI>@ DIND?@ OC
M@ND?@I1>@ 2C@ @G@H@ION JA M@ND?@I>@ <#t{hB@®ODH@ <M@ ORJ



IC<KO@M 2C@ #G@H@ION JA <!MDH@

*D<=DGDOT RDOCJPO DIO@

2C@ OM<INA@M JA < ?@A@
>MDHDI<G DIO@I0 AMJH JI@
QD>0ODH 0OJ <IJOC@M AJIM ¢
KPMKIN@ JA EPNOD>@

IMDHDI<G 'lO@IO

circumstances RCD>C HINO GDF@GT C<Q@ OC@ griRr@INhn:@l KacniAgly
2CPN OCDN NO<ORO@ @KNM<O@ >MDHDI<G DIO@ION OC<O OC@ KMIN@>P(
=@TJI? < M@<NJI<=G@ ?JP=0 AJM >JIQD>0DJI

Strict Liability

| exceptio®J OC@ M@LPDM@H@I10 JA < >MDHDI<G i@ la@its @H@10 DN
10MD>0 GD<=DGDOT JAAR@IN@N@G@EIIP@ Y <>>@NN@?

$@=MP<MT COOK G<RIJII@>G@ >JH <G<=<H< >MDHDI<G >J?@ COHG
2CDN DN < HJ?@MI NO<OPOJMT OM@1? RCD>C <=MJB<O@N OC@ >JHHJI G<R
=@C<QDJM DN JIGT >MDHDI<G RC@I| OC@ ?@A@I1?<I0 >JHHDON <>0ON RDOC
1JH@ODH@N OC@ M<ODJI<G@ AJM NOMD>0O GD<=DGDOT >MDH@N DN OC@
C@<GOC N<A@OT <I? R@GA<M@ 2CPN NOMD>0 GD<=DGDOT JAA@IN@N <\
0<S >J?@ QDJG<ODJIN H<I?<ODIB < G@NN N@ Q@9 @HRBNCEMO
<>>@NN@? $@=MP<MTCOOK G<R JI@>G@ >JH O@S<N K@I<G  5000HG

< NOMD>0 GD<=DGDOT >MDH@ OC@ KMJN@>PODJI C<N OJ KMJQ@ JIGT OC
KINND=GT ><PN<ODJI <I? C<MH JM <O0@1?<I0 >DM>PHNO<I>@N ?@K@I1?DIB
@G@H@ION JAOC@ JAA@QIN@

Example of a Strict Liability Offense

Q@CD>G@ >J?@ KMIQDNDJI H<F@N DO < >MDH@ 0J "OM<Q@G DI < Q@CD>
NK@@? GDHDO _ 2B8RNiablity JAA@IN@ 1J DA < G<R @IAIM>@H@I0 JAAD>(
><KOPM@N M<?<M DIAJMH<ODJI OC<O DI?D><0@N 1PND@ R<N OM<Q@GDIB
K@M CIJPM JQ@M OC@ KINO@? NK@@? GDHDO 1PND@ ><| KMJ=<=GT =@ >.
PI?@M OC@ NO<OPO@ 1PND@aN KMJO@NON OC<O NC@ ~?D?1a0 FIJR NC@
NK@@? _rdI€@Q<GD? ?@A@IN@kaBMB@4aN OC@ I<OPM@ JA OC@ <>0 DN
DMM@G@Q<IO 2C@ KMIN@>PODJI JIGT |@ @aihaledcMIY@IMI®0 1PND@
=@><PN@ OCDN NO<OPO@ DN NOMD>0 GD<=DGDOT <I? 2J@N 1J0 M@LPDM¢

Transferred Intent

->><NDJI<GGT OC@ ?@A@I?<I0aN >MDHbDl<dBdatedacdan the victim

"@K@I?DIB JI OC@ EPMDN?D>0DJI OCDN Hkahdfe@NFIZ@DP@A@I?<I0aN DIO@

AMJH OC@ DIO@I?@? QD>0ODH OJ OC@ @Q@I0OP<G QD>0ODH AJM OC@ KPMK

.@I<G*<RY <>>@NN@? $@=MP<MT COOK RRR IT>JPMON BJQ >ED

.@I<G*<R I<KDO<G IMDH@N ! 2M<INA@MM@? '10@I0F2BIPBC

OCDN DN < G@B<G AD>0DJI DO ><I =@ 1@>@NN<MTTedngf@rredirté&®NO M@ NI
IAPN JIGT M@G@Q<IO DI >MDH@N OC<O M@LPDM@ < =<? M@NPGO JM QD>0D
|9<DN OM<INA@MM@? OC@ ?@A@I1?<I0 >JPG? M@>@DQ@ HIM@ OC<I JI@ >MD
S I MB@ AIM A~<O0@HKODIB_ 03 >JHHDO < >MDH@ <B<DINO OC@ DIO@I?@
c@? OM<INA@MM@7? DIO@10 <M@ ?DN>PNI&EQO @M @D-TISO® -AA@IN@N



http://law.onecle.com/alabama/criminal-code/13A-2-3.html
http://law.onecle.com/texas/penal/49.04.00.html
http://www.nycourts.gov/cji/2-PenalLaw/125/125.27/Capital-Crimes/AC.125.Transferred-Intent.pdf
http://www.nycourts.gov/cji/2-PenalLaw/125/125.27/Capital-Crimes/AC.125.Transferred-Intent.pdf
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2C@ OM<INA@M JA < ?@A@
GD<=DGDOT =<N@? PKJI < N
M@G<ODJINCDK

2C@ QD><MDJPN GD<=DGD
>JMKJIM<ODJI

IMDHDI<G 'lO@IO

Example of Transferred Intent

DGGT <I1? CDN =MJOC@M 0JIID@ B@O DIOJ <I <MBPH@IO <O < >MJR?@7? =<M
CDN ADNO <I? NRDIBN <DHDIB AJM 0JIID@aN A<>@ 0JIID@ ?P>FN <I? DGGT K
Amandd®l OC@ A<>@ DINO@<? DGGT ?D? 1JO DIO@I? OJ =<O0@M H<I?< &JR
PIEPNO OJ <GGJR OCDN KMJO@>0DQ@ <>0ODJI JA 0JIID@aN OJ @S>PN@ DG
DGGTaN DIO@IO OJ CDO 0JIID@ OM<INA@MN DI NJH@ EPMDN?D>0ODJIN JQ@
<GNJ =@ >C<MB@7? RDOC <OO@HKO@? =<OO0O@MT RCD>C DN <NN<®G6O JA O
>MDH@N M<OC@M OC<I JI@tRiAgvr&d@ent ?J>0OMDI@

Vicarious Liability

Vicarious liability =~ DN NDHDG<M OJ M@NKJI?@<O NPK@MDJIM < >DQDG G<R >
DIIC<KO@M 'lOMJ?P>0DJI OJ IMDHDI4B<RDJPN GD<=DGDOT OM<INA@MN -
?2@A@I1?<I0aN M@NKJIND=DGDOT AJMIifs & t=défEi@ualAC@ =<NDN JA <

special relationshipl?@M < OC@JMT JA QD><MDJPN GD<=DGDOT OC@ ?@A@I?-
0J >JHHDO OC@ >MDHDI<G <>0 NPKKIMO@? =T >MDHDI<G DIO@IO 2C@ ?@*
=@ DIQIGQ@? RDOC OC@ >MDHDI<G <>0JM DI < G@B<GGT ?@ADI@? M@G<(
QD><MDJPN GD<=DGDOT DN >JHHJI =@OR@ @| @HKGJT@MN <I? @HKGJT@@

Corporate liability DN < OTK@ JA QD><MDJPN GD<=DGDOT OC<0O <GGJRN < >J
KMIN@>PO@? AJM < >MDH@ <K<MO AMJH DON JRI@MN <B@IDN <I? @HKGJ
<>>@NN@? $@=MP<MTCOOK G<R JI@>G@ >JH DGGDIJDN DG>NCDEOHG
DN < HJ?@MI >JI>@KO OC<O ?D? 1JO @SDNO <O @<MGT >JHHJI G<KR GOCJPB
><|IJO =@ DI><M>@M<0@7? OC@T ><I=@ ADI@? 4D><MDJPN GD<=DGDOT <I7
<M@ ?DN>PNN@? DI HIM@Cx®RO@M DkMOD@N OJ MDH@

Example of Vicarious Liability

"JI CDM@N (<H@N OJ RIMF DI CDN GDLPIJM NOIM@ (<H@N DN NK@>D<GGT C
D?@IODAD><0DJI JA <IT DI?DQD?P<G RCJ <KK@<MN 0OJ =@ PI?@M OC@ <B@
<OO@HKON 0OJ =PT <G>JCJG -1@ IDBCO (<H@N N@GGN <G>JCJG OJ NCG@T
M@LP@NO D?@IODAD><ODJI =@><PN@ NCG@T DN <OOM<>0DQ@ <I? (<H@!
JI<?<0@ 3IAJMOPI<O@GT NCG@T DN PI?@M<B@ <I? DN K<MOD>DK<ODIB L
JK@M<ODJI RDOC GJ><G G<R @IAIM>@H@I0 '@MEuh)ebiudRC@NHEDRG?

KMIN@>PODJI AJIM N@GGDIB <G>JCJG OJ <I PI?7@M<B@ K@MNJI GDF@ NCG(
?D? 1Id@ersonallK<MOD>DK<O@ DI OC@ N<G@ @><PN@ "JI DN (<H@NaN @HK
=@ QD><MDJPNGT GD<=G@ AJM (<H@NaN JI OC@ EJ=>JI1?P>0 DI OCDN DINO:«

1?<10aN

K@>D<G

DT JA<


http://law.onecle.com/illinois/720ilcs5/5-4.html

IC<KO@M 2C@ #G@H@ION JA <!MDH@

Concurrence of Act and Intent

[JOCAOM @G@H@I0 JA HINO >MDHDI<G JAA@IN@N DN OC@ M@LPDM@H@!I(
<|? >MDHDI<G DIO@I0 @SDNO <O OC@'XsBE&IMIPKAMDHDI<G (PMT 'INOMP>0OI
J <>>@NN@? $@=MP<MT COOK RRR EPNOD< >JH >MDHDI<G ?J>N
><G>MDH COH®@CDN @G@H@IO Didneum&@e !JI>PMM@I>@ DN M<M@G
<| DNNP@ DI < >MDHDI<G KMIN@>PODJI =@><PN@ OC@ >MDHDI<G DIO@IO P
=J?DGT M@NKJIN@ >MDHDI<G <>0 &IR@Q@M DI NJH@ M<M@ DINO<I>@N
<|? DIO@IO <M@ N@K<M<O@? =T ODH@ DI RCD>C ><N@ >JI>PMM@I>@ DN G
?2@A@I1?<I0 ><I1JO =@ >JIQD>0@7? JA < >MDH@

Example of a Situation Lacking Concurrence

1C@OMM@@ ?@>D?@N NC@ R<ION OJ FDGG C@M CPN=<I? PNDIB < C<I?BPI N
?MDQDIB OJ OC@ GJ><G BPI NCJIK OJ KPM>C<N@ OC@ C<I?BPI C@M CPN=<I"
<I? NO@KN DI AMJIO JA C@M ><M 1C@MM@@ NG<HN JI OC@ =M<F@N <N < M
PIAJMOPI<O@GT NC@ DN PI<=G@ 0J <QJD? NOMDFDIB <I? FDGGDIB C@M CPI
><|1JO =@ KMIN@>PO@? AJM >MDHDI<G CIJHD>D?@ DI OCDN ><N@ GOCJPB!(
AIMHPG<O@? OC@ DIO@IO OJ FDGG OC@ DIO@IO OJ FDGG ?D? 130 @SDNO
>JHHDOO@? OC@ >MDHDI<G <>0 JA CDOODIB C@M CPN=<|? RDOC C@M Q@
R<N OMTDIB@IdCDOODIB C@M CPN=<|? <O OC@ HIJH@IO C@ R<N FDGG@? 2
G<>Rddncurrence JA <>0 <I? DIO@IO <I? 1IC@MM@@ DN IJO BPDGOT JA >MDHD

2C@ M@LPDM@H@IO OC<Q OC@

>MDHDI<G <>0 <I? >MDHDI<

DIO@IO @SDNO <O OC@ N<H@

HIH@IO

IMDHDI<G 'lO@IO


http://www.justia.com/criminal/docs/calcrim/200/252.html
http://www.justia.com/criminal/docs/calcrim/200/252.html
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KEY TAKEAWAYS

Z -1@ DHKJIMO<IO API>0DJI JA DIO@IO DN OC@ ?@O@MHDI<ODJI JA KPID
B@I@M<G OC@ HIM@ @QDG OC@ DIO@IO0 OC@ HIM@ N@Q@M@ OC

Z 2C@ OCM@@ >JHHJI G<R DIO@ION M<IF@? DI IM?@M JA >PGK<=DGDO
<AJM@OCJPBCO NK@>DAD>DIO@IO <I? B@I@M<G DIO@IO

Z 1K@>DAD> DIO@IO DN OC@ DIO@I0 OJ =MDIB <=JPO <>@MO<DI M@NF
JOC@M OC<I OC@ >MDHDI<G <>0 JM N>D@IO@M %@I@M<G DIO@IO L
DIO@IO OJ K@MAJMH OC@ >MDHDI<G <>0

Z 5DOC < B@I@M<G DIO@IO >MDH@ OC@ OMD@M JA A<>0 H<T DIA@M L
>MDHDI<G <>0 2CDN <GG@QD<O@N OC@ KMIJN@>PODJlaN =PM?@1 J~
>MDHDI<G DIO@IO

Z +JODQ@ DN OC@ M@<NJI OC@ ?@A@I1?<I0 >JHHDON OC@ >MDHDI<G <
NO<I?DIB <GJI@ DN 1JO @1JPBC OJ KMJQ@ >MDHDI<G DIO@IO

Z2C@ +J?@G .@I<G J?@aN >MDHDI<G NO<O@N JA HDI? M<IF@? DI IM?@
>PGK<=DGDOT <M@ KPMKJIJN@GT FIJRDIBGT M@>FG@NNGT <I? |@BG
.PMKIN@GT DN NDHDG<M 0OJ NK@>DAD> DIO@IO OJ ><PN@ < K<MOD>}
)IJRDIBGT DN <R<M@I@NN OC<O M@NPGON <M@ KM<>0D><GGT >@M(
0@>FG@NNGT DN < NP=E@>0DQ@ <R<M@I@NN JA < MDNF JA C<MH <
<|? PIEPNODAD@? ?DNM@B<M? JA OC<O MDNF ,@BGDB@IOGT DN 1JO:
NP=NO<IOD<G MDNF JA C<MH RC@I| < M@<NJI<=G@ K@MNJI RIPG? =@

Z2C@ @S>@KODJI 0J OC@ M@LPDM@H@I10 OC<O @Q@MT >MDH@ >JIC
DIO@I0O @G@H@IO DN NOMD>0O GD<=DGDOT

Z 2M<INA@MM@? DIO@10 KMJHJO@N EPNOD>@ =T CJG?DIB < ?@A@I7?<I(
AJM CDN JM C@M >MDHDI<G >JI?P>0 @Q@I| OCJPBC OC@ >JI?P>0 R<N
0J C<MH < ?DAA@M@I10 QD>ODH

Z 4D><MDJPN GD<=DGDOT DN OC@ OM<INA@M JA >MDHDI<G GD<=DGDOQO
?@A@I?<I0 OJ <IJOC@M =<N@? JI < NK@>D<G M@G<ODJINCDK

Z UI>PMM@I1>@ M@LPDM@N OC<O <>0 <I? DIO@IO @SDNO <O OC@ N<H



IC<KO@M 2C@ #G@H@ION JA <!MDH@

IMDHDI<G 'lO@IO

EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

N (JM?<I DN ?MDQDIB OJ N>CJJG NC@ O<F@N C@M @T@N JAAOC@ V
HIJH@IO <I1? MPHH<B@N OCMJPBC C@M KPMN@ AJM C@M KCJI@ 2CDN
C@M OJ MPI < NOJK NDBI (JM?<I DN OC@M@<AO@M KPGG@? JQ@M =T
@IAIM>@H@I0 <I? DNNP@? < OM<AAD> OD>F@O 5C<O DN (JM?<laN >N
DI OCDN ><N@ 'N (JM?<| >MDHDI<GGT M@NKJIND=G@ AJM MPIIDIB OC(
5CT JM RCT 1O

O@<Morissette v. U.S.3 1 'l MorissetteOC@ ?@A@I?<IO

R<N >JIQD>0@7? JA PIG<RAPG >JIQ@MNDJI JA A@?@M<G KMIK@MOT A
<I? N@QGGDIB NK@10 =JH= ><NDIBN ?MJKK@? ?PMDIB 31 DM $JM>@ KM
H<I@PQ@MN 2C@ NO<OPO@ M@LPDM@? *FIJRDIB_ >JIQ@MNDJI JA O
<|? OC@ ?@A@I1?<I0 >G<DH@? C@ =@GD@ Q@ 20643 @oKIB@MOT R<N
OC@ 31 1IPKM@H@ 'JPMO PKCJG? OC@ ?@A@I?<I0aN >JIQD>0DJI 5CT
1JO 2C@ ><N@ DN <Q<DG<=G@GCOaCMN+GIB<M BJJIBG@ >JH

N>CJIG<M:><N@ ><N@ CG @I <N:N?0 <N:ODN JD N
>CJG<MM
O@<Btate v. Croshy . ? | CrosbyOC@ ?@A@I1?<I0 R<N

>JIQD>0@? JA H<ING<PBCO@M JA < ?@K@1?7@I0 K@MNJI =T |@BG@>0
?2@A@I1?<I0aN HIOC@M ?D@7? JA*N@KNDN_ <I? R<N =MJPBCO OJ OC@
>JQ@M@7? RDOC A@>@N <I? =@?NJM@N 2C@ ?@A@I?<IO R<N C@M H.
><M@BDQ@M 2C@ EPMT R<N DINOMP>0@? OC<O OC@ ?@A@I?<I0 KJ
H@I0<G NO<O@ JA"M@>FG@NNI@NN_ PI?@M OC@ NO<OPO@ DA NC(
NP=NO<IOD<G MBi{F IMcircumstances 2C@ EPMT <NF@? OC@ EP?B@ DA
A>DM>PHNO<I>@N_ DI>GPe@pedgist death&@ M@NKJII?@? OC<O

OC@ MDNF >JPG? =@ HIM@ OC<I| EPNO ?@<0C <I? G@AO DO PK 0OJ OC
?2@>D?@ "D? OC@ 1PKM@H@ 'JPMO JA -M@BJI PKCIG? OC@ ?@A@I17?<
>JIQD>0DJI 5CT JM RCT 1JO 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF
COOK N>CJG<M BJJBG@ >JH

N>CJIG<M:><N@ ><N@ L
10<O0@ Q 'MIN=T1 CG @Il <N:;N?0
O0@<Btate v. Horner -CDJ 10 ? | HornerOC@ ?@A@I?<I0

KG@<?@? 13 >JIO@NO OJ <BBM<Q<O@? MIJ==@MT 2C@ ?@A@I1?<I0aN |
DI?D>0OH@I0 ?D? 1JO >JIO<DI < H@IN M@< @G@H@IO AJM <BBM<Q<O@
EPNO OC@ H@IN M@< AJM OC@AO 2C@ ?@A@I1?<I0 HIQ@? OJ ?DNHD
>JIO@NO KG@< =<N@? J| OC@ A<>0 OC<0O OC@ DI?D>0OH@IO R<N ?@/
G<>FDIB OC@ H@IN M@< @G@H@I0 "D? OC@ -CDJ 1IPKM@H@ !'JPMO /
DI?D>OH@I0 ?@A@>0DQ@ 5CT JM RCT IJO 2C@ ><N@ DN <Q<DG<=G(


http://scholar.google.com/scholar_case?case=787130527265701764&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=787130527265701764&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=787130527265701764&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=10006178173306648171&q=State+v.+Crosby+S53295&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=10006178173306648171&q=State+v.+Crosby+S53295&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=10006178173306648171&q=State+v.+Crosby+S53295&hl=en&as_sdt=2,5
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IMDHDI<G 'lO@IO

COOK RRR NPKM@H@>JPMO JCDJ BJQ MJ? ?J>N K?A
JCDJ K?A

LAW AND ETHICSDEAN V. U.S.

2@ 7@<MN 'HKMDNJIH@IO AJM <I >>D?@I0

N>>D?@ION C<KK@I! 1JH@ODH@N OC@T C<KK@I| OJ DI?DQD?P<GN >JHHD
>MDH@N RDOC GJ<?@? BPIdan@¥?>s. 1 '0 RCD>C DN
<Q<DG<=G@ <O OCONKINFCIG<M BJIBG@ >JH

N>CJIG<M:><N@ ><N@ L

"@<lQ 31 CG @I <N:N?20

' DeanOC@ ?@A@I1?<I0 R<N N@I0O@I>@? OJ O@| T@<MN DHKMDNJIH@IO |
A@?@M<G N@IO@I>DIB @IC<I>@H@I0 AIM <I <>>D?@I0<G ?DN>C<MB@ J
?PMDIB < =<IF MJ==@MT 2C@ KMIN@>PODJI KM@N@IO@? @QD?@I>@ <O
DI?D><0ODIB OC<O OC@ ?@A@I1?<I0 R@IO DIOJ OC@ =<IF R@<MDIB < H<NF
><MMTDIB < GJ<?@? ADM@<MH 2C@ ?@A@I?<I0 OJG? @Q@MTJI@ DI OC(
?JRI _<I1? OC@I R@I0 =@CDI? OC@ O@GG@MNa NO<ODJI <I? =@B<I| BM<=3
RDOC CDN G@AO C<I? 2C@ BPI DI CDN MDBCO C<I? ?DN>C<MB@? 2C@ ?C
N@@H@? NPMKMDN@? =T OC@ ?DN>C<MB@ >PMN@? <I? M<| JPO JA OC(
R<N DIEPM@? JM CPMO ?PMDIB OC@ MJ==@MT

2C@ ?@A@I?<I0 OC@OM@<AO@M <?HDOO@? C@ >JHHDOO@? OC@ MJ==(
1IPKM@H@ 'JPMO PKC@G? OC@ ?@A@I?<I0aN N@I10O@I>DIB DI NKDO@ JA
OCOM@RAID?@I>@tddt OJ ?DN>C<MB@ OC@ ADM@<MH 2C@ !'JPMO =<\
CJG?DIB JI OC@ KG<DI H@<IDIB JA OC@ NO<OPO@ M@LPDMDIB < HDIDHPI
JA O@| T@<MN DHKMDNJIH@IO RC@! < ADM@<MH DN ?DN>C<MB@? ?PMD
2C@ NO<OPO@ 31bY ?2J@N 1JO @SKM@NNGT NO<O@ < >MDHDI<G
DIO@IO M@LPDM@H@IO 2C@ 'JPMO APMOC@M C@G? OC<O < KM@NPHK
DIO@IO R<N 1JO M@LPDM@? N OC@ 'JPMO NO<O@? "9D:0O DN PIPNP<G O
>MDHDI<G KPIDNCH@I10 AJM OC@ >JIN@LP@I>@N JA KPM@GT <>>D?@I10<
DO DN 1JO PIPNP<G OJ KPIDNC DI?DQD?P<GN AJM OC@ PIDIO@I?@7? >JIN@
OC@bawful<>ONDean v. U.S. 1 'O

"J TIP OCDIF DO DN @OCD><G OJ N@IO@I>@ "@<I OJ O@| T@<MNa DHk
AJM CDN <>>D?@I0<G >JI?P>0 DI OCDN ><N@ 5CT JM RCT 13O

IC@>F TIPM <INR@M PNDIB OC@ <INR@M F@T <O OC@ @I1? JA OC@ >C<KC


http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2010/2010-ohio-3830.pdf
http://www.supremecourt.ohio.gov/rod/docs/pdf/0/2010/2010-ohio-3830.pdf
http://scholar.google.com/scholar_case?case=10945987555184039397&q=Dean+v.+U.S.&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=10945987555184039397&q=Dean+v.+U.S.&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=10945987555184039397&q=Dean+v.+U.S.&hl=en&as_sdt=2,5
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4.3 Causation and Harm

| @G@H@IO M@LPDM@? A
OC<O NK@>DAT < =<? M@N
?@A@I?<I0 HPNO ><PN@ O
C<MH

| @G@H@IO JA =<? M@NPGO

LEARNING OBJECTIVES

"DNODIBPDNC =@OR@@!| A<>0OP<G <I? G@B<G ><PN@

"@ADI@ DIO@MQ@IDIB NPK@MN@?DIB ><PN@ <I? @SKG<DI OC@ MJG
OC@ ?@A@I?<I0aN >MDHDI<G GD<=DGDOT

"@ADI@ JI@ <I? OCM@@ T@<MN <I? < ?2<T MPG@N

N NO<O@? KM@QdadBateh <I? harm ><I<GNJ=@ @G@H@ION JA < >MDHDI<
JAA@IN@ DA OC@ JAA@IN@ M@LPDM@N < =<? M@NPGO 'l @NN@I>@ DA DI
OC@ NO<OPO@ JM OC@ ><N@ DN DI < EPMDN?D>0DJI OC<0O <GGJRN AJM >J
?@A@I?<IO HeaAl3eOC@ M@LABND®AT DI>D?@ION J>>PM RC@I OC@ ?@A@I"
O@>CID><GGT DIDOD<O@N >DM>PHNO<I>@N OC<O M@NPGO DI C<MH =PO [
CJG? OC@ ?@A@I?<I0 >MDHDI<GGT M@NKJIND=G@ 2CPN ><PN<ODJI NCJPG
?2@O0@MHDI@? DI @Q@MT DINO<I>@ <I? OC@ OMD@M JA A<>0 HPNO K@MA.
KMJHJO@N A<DMI@NN 'l OCDN N@>0DJI ><PN<ODJI DI A<>0 <I? G@B<G ><P]
@S<HDI@7? <N R@GG <N NDOP<ODJIN RC@QM@ OC@ ?@A@I?<I0 H<T =@ DINF
M@NKJIND=DGDOT

IM >MDH@N
°GO OC@
C@

>MDH@N OC@ C<MH DN OC@ DIEPMT

NK@>DAD@? DI OC@ NO<O

PO@ JM ><N@

DI EPMDN?D>0ODJIN OC<0 <GGJR AJM

>JHHJI G<R >MDH@N




IC<KO@M 2C@ #G@H@ION JA <!MDH@

Figure 4.90regon Revised Statutes

Causation in Fact

#Q@MT ><PN<ODJI <I<GTNDN DN ORJAJG? $DMNO OC@ Taiu@llG<bDtHPNO =(
for cause JA OC@ QD>ODHaN CitHo@Zn@VH >JH@N AMJH OCDN KCM<N@ "=F
OC@ ?@A@I?<I0aN <>0 OC@ C<MH RJIPG? 1JO CAGQIZGPMDE0R " Y
<>>@NN@? $@=MP<MTCOOK ?@G>J?@ ?@G<R<M@ BJQ ODOG@ >

DI?@S NCOHG NOC@ +J?@G .@I<G J?@ NO<O@N ”9>:J1?P>0 DN OC@ ><PN
RC@I[< DODN<I<IO@>@?@I0 =PO AJM RCD>C OC@ M@NPGO DI LP@NODJI
J>>PMM@7?_ +J?@G .@I<G 1J?@ Y <ND><GGT OC@ ?@A@I1?<I0 DN OC@ A<>0
=PO AJM ><PN@ JA OC@ QD>ODHaN C<MH DA OC@ ?@A@I?<l0aN <>0 NO<M(
OC<O G@<?NOJOC@ @Q@IOP<G M@NPGO

Example of Factual Cause

&@IMT <I? +<MT B@O DIOJ <I <MBPH@I0 JQ@M OC@DM >CDG? >PNOJ?T <BM(
BDQ@N +<MT < C<M? NCJQ@ +<MT NO<BB@MN =<>FR<M? DN NOMP>F =T GC
DINO<IOGT 'l OCDN @S<HKG@ &@IMTaN <>0 AIM>@? +<MT OJ HJIQ@ DIOJ O
GDBCODIB C<KK@I@? OJ NOMDF@ &JR@ Qiuist@MXRIPKC &@IMT AIM +<MTal

2C@ ?7@A@I1?<I0 NO<MON OC C _
T OGN CODE o) O @RHC DI OCDN ><N@ =@><PN@ &@IMT >JPG? 1O C<Q@ DH<BDI@? OC@ @1

I<PN<ODJI <I? &<MH


http://delcode.delaware.gov/title11/c002/index.shtml#261
http://delcode.delaware.gov/title11/c002/index.shtml#261
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2C@ ?@A@1?<10 DN >MDHD
M@NKJIND=G@ AJM OC@ C
=@><PN@ DO DN < AIM@N(@
>JIN@QLP@I>@ JA OC@ ?@A
>MDHDI<G <>0

I<PN<ODJI <I? &<MH

<GOCJPBC &@IMT st @ but for cause JA +<MTaN ?@<0OC C@ DN KMJ=<=GT
OCtegal cause

Legal Causation

'ODN OC@ N@>JI? K<MO JA OC@ <I<GTNDN OC<O @INPM@N A<DMI@NN DI O
><PN<ODJI @G@H@I0 2C@ ?@A@I1?<10 HPRNGgakBjpoxin &€ cause JA OC@
C<MH .MJSDH<O@ H@<IN@<M _NJ OC@ ?@A@I1?<I0aN >JI?P>0 HPNO =@ >
0OJOC@ C<MH DO @IB@I?@MN N OC@ +J?@G .@I<G 1J?7@ NO<O@N OC@ <>
=@ "0JJ M@HJO@ JM <>>D?@10<G DI DON J>>PMM@I>@ OJ C<Q@ < 9EPNO: =
GD<=DGDOT_ +J?@G .@I<GJ2@ Y

2C@ O@NO AIM G@B<G ><PN<ODJI DN J=E @CIDAGVHDM DE@H<GHEDO T
INOMP>ODJIN ,J <>>@NN@? $@=MP<MJOOK RRR EPNOD< >JH >MDHDI<G
?2J>N ><G>MDH COHGC@ OMD@M JA A<>0 HPNO =@ >JIQDI>@7? OC<0O RC(
?2@A@I?<IO <>O@&senable persedPG? C<@@seedM KM@?D>0@? OC<O OC@ @
M@NPGO RJIJPG? J>>PM 'l OC@ @S<HK&DBDIO@SBHKG@ JA $<>0P<G I<PN@
&@IMT DN IJO OC@ G@B<G ><PN@ JA +<MTaN ?@<0C =@><PN@ < M@<NJI<=
I@DOC@M AIM@N@@I IIM KM@?D>0@7? OC<O < NCJQ@ RIPG? KPNC +<MT L
GDBCOIDIB R<N <=JPO OJ NOMDF@

2C@ +J?@G .@I<G 1J?@ <?EPNON OC@ G@B<G ><PN<ODJI AIM@N@ @<=DGD
?@K@I?DIB JIRC@QOC@M OC@ ?@A@I1?<I0 <>0@7? KPMKIN@GT FIJRDIBGT N
|I@BGDB@IOGT 'AOC@ ?@A@I?<I0aN =@C<QDJM DN M@>FG@NN JM I@BGDI
AIM@N@ @<=DGDOT M@LPDM@H@IO DN <IKsKTH@2MKN@AC@CaDC<l OC@
purposedA OC@ ?@A@I17?<IO

Example of Legal Causation

'H<BDI@ OC<0O &@IMT <I? +<MT B@O DIOJ OC@ N<H@ <MBPH@10 JQ@M OC@
<BM@@H@IO =PO OCDN ODH@ OC@T <M@ DI OC@DM B<M<B@ RCD>C DN >
&@IMT BDQ@N +<MT < C<M? NCIQ@ @Q@I OCJPBC NC@ DN NO<I?DIB ?DM@
G<MB@ @IO@MO<DIH@IO >@I10@M ADGG@? RDOC =JJFN <I? < C@<QT OCDMN
N@O +<MT NO<BB@MN =<>FR<M? DIOJ OC@ @IO@MO<DIH@IO >@I0O@M <I? |
OJKJA C@M FDGGDIB C@M 'l OCDN NDOP<ODJI &@IMT DN OC@ A<>OP<G ><
=@><PN@ C@ NO<MO@? OC@ >C<DI JA @Q@ION OC<O G@? OJ C@M ?@<0C
<??DODJI Diored¢eabl@C<O +<MT HDBCO NPAA@M < N@MDJPN DIEPMT JM ?@:
NCIQ@? ?DM@>OGT DIOJ < GMB@ <I? C@<QT KD@>@ JA APMIDOPM@ 2CPI
<éz()@IMT >JPG? =@ OC@ahd8IPBEG ><PN@ JA +<MTaN ?@<0OC 'O DN PK OJ OC¢
MAM>0 OJ H<F@ OCDN ?@O@MHDI<ODJI =<N@7? JI <I <NN@NNH@IO JA J=E@>C

D@12 @ <O0@I1?<I0 >DM>PHNO<I>@N
@I1?<10aN



http://www.justia.com/criminal/docs/calcrim/500/520.html
http://www.justia.com/criminal/docs/calcrim/500/520.html

1JH@OCDIB JM NJH@JI@ O(
=M@<FN OC@ >C<DI JA @Q
NO<MO@? =T OC@ ?@A@I?
>MDHDI<G <>0 DINPG<ODIB
?@A@I1?<I0 AMJIH >MDHDI<G
M@NKJIND=DGDOT

2C@ QD>0ODH HPNO ?D@ R
T@<M <I? < ?<T JAOC@

?@A@I?<I0aN >MDHDI<G <>
?@A@I1?<I0 RDGG 1JO =@ O
><PN@ JA 2@<0C

2C@ QD>0ODH HPNO ?D@ R
OCM@@ T@<MN <I? < ?2<T JA
?@A@I?<I0aN >MDHDI<G <>
?2@A@I1?<I0 RDGG 130 =@ O
><PN@ JA ?@<0C

IC<KO@M 2C@ #G@H@ION JA <!MDH@

Intervening Superseding Cause

IJOC@M NDOP<ODJIRC@M@ OC@ ?@A@I1?<I0 DN OC@ A<>0OP<G =PO 130 OC
M@LPDNDO@ C<MH DN RC@I NJH@OCDIB JM NJH@JI@ DIO@MMPKON OC@ :
NO<MO@? =T OC@ ?@A@I?<I0 2CON&NerirgG@erseding cause

2TKD><GGT <I DIO@MQ@IDIB NPK@MN@7?DIB ><PN@ >PON OC@ ?@A@I?<I0
GD<=DGDOT =@><PN@ DO DN iHxPrraGDIIN @VM @ NP GO DIB@>®BHPO

(PMT 'INOMP>0DJIN ,J <>>@NN@? $@=MP<@ODOK RRR EP? >0 BJQ ED
>MDHDI<G K<MO COtkI DIO@MQ@IDIB NPK@MN@7?DIB ><PN@ DN < ?DAAC
DI?DQD?P<G <>0DIB RDOC >MDHDI<i@éne@aidIoR@D?P<G DN >MDHDI<GGT
M@NKJIIND=G@ AJM OC@ C<MH ><PN@"?

Example of an Intervening Superseding Cause

0@QD@R OC@ @S<HKG@ RDOC &@INP=RDBDIMEBKHKG@ JA *@B<G
I<PN<ODJIIC<IB@ OC@ @S<HKG@ NJ OC<0O &@IMT KPGGN JPO < FIDA@ <I? >(
JAOC@ B<M<B@ +<MT @N><K@N &@IMT <I1? CD?@N DI <I <=<I1?JI@? NC@? &
G<O@M 5@N < CIJH@G@NN H<I GDQDIB DI OC@ NC@? M@OPMIN AMJH < ?<
5C@I C@ ?DN>JQ@MN +<MT DIOC@ NC@? C@ FDGGN C@M <I? NO@<GN C@
' OCDN ><N@ &@IMT DNfaAKDRGG@E@A +<MTaN ?@<0C =@><PN@ C@ >C<NC(
DIOJOC@ NC@? RC@M@ NC@ R<N @Q@IOP<GGT FDGG@? &JR@Q@M 5@\
intervening superseding cause JA +<MTaN ?@<0C =@><PN@ C@ DIO@MMPKO @'
JA @Q@ION NO<MO@? =T &@HIDIN2AFRPNE@>0 OJ KMIN@>PODJI AJM +<MTaN ?
&@IMT H<T =@ KMIN@>PO@7? JIGT AJM <NN<PGO RDOC < ?@<?GT R@<KJI

One and Three Years and a Day Rules

' >MDHDI<G CJHD>D?@ ><N@N OC@ ><PN<ODJI <I<GTNDN >JPG? =@ >JHKGL
QD>ODslakivalAIM <l @SO@1?7@? ODH@ K@MDJ? @><PN@ JA HJ?@MI O@>Cl
:<8D>ODHN JAO@I NO<T <GDQ@ JI H<>CDI@N AIJM H<IT T@<MN <AO@M OC@T
IRIR@Q@M DO H<T =@ PIM@<NJI<=G@ 0OJ CIG? < ?@A@I?<I0 M@NKJIIND=G@
<Iga¥PMN N@Q@M<G T@<MN <AO@M OC@ ?@A@I1?<I0aN >MDHDI<G <>0 A@}
AF50@ OCDN ?DG@HH<
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Figure 4.1Diagram of the Elements of a Crime
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4.4 End-of-Chapter Material
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JA DIEPMT JM C<MH RC@I| < ?MDQ@M O<F@N CDN JM C@OM @T@
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MDNF =POdi6@@ be@><PN@ NC@ C<N =@@I| OM<DI@? OJ ?MDQ
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2C@ 31 IPKM@H@ 'JPMO M@Q@MN@? OC@ ?@A@I?<I0aN >JIQI
IJPMO ?DN<BM@ @? RDOC OC@ GJR@M >JPMO OC<0O OCDN R<N
KP=GD> R@GA<M@ JAA@IN@ <I? ? @ O@medtiDp@Ba Oi0O@10
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0OJ =MDIB ?MPBN OJ OC@ E<DG OC@ KJGD>@ AIJM>D=GT OJJF C|
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>JIQD>0DJI CJG?DIB OC<0O OC@ <IDH<G >MP@GOT NO<OPO@ M
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2C@ 'JPMO JA KK@<GN JA MDUJI< C@G? OC<O OC@ NO<OPO@!
2@A@I1?<I0 QDJIG<Gme diktidity NJ OC@ A<>0 OC<O OC@ ?@A@I7
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Chapter 5

Criminal Defenses, Part 1

K@MNJI RCJ PIGKRAPGGT <I? =T AIM>@ @IO@MN JM
<OO@HKON 0J @I0@M < K@MNJlaN ?R@GGDIB M@ND?@I>@ JM
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5.1 Criminal Defenses

LEARNING OBJECTIVES

"DNODIBPDNC =@OR@@! < ?@ID<G JM A<DGPM@ JA KMJJA ?@A@IN@ -
<AADMH<ODQ@ ?@A@IN@

"DNODIBPDNC = @OR@@| DHK@MA@>0 <I? K@MA@>0 ?@A@IN@N
"DNODIBPDNC =@OR@@| A<>OP<G <I? G@B<G ?@A@IN@N

%DQ@ @S<HKG@N JA A<>OP<G <I? G@B<G ?@A@IN@N

"DNODIBPDNC =@OR@@! ?@A@IN@N =<N@? J| EPNODAD><ODJI <I? @

KG@OCJIM< JA >MDHDI<G ?@A@IN@N @SDNO "@A@Kd@xat&TEIHKG@O @
>MDHDI<G ?@A@I1?<I0 M@NPGODIB DI <tettideDEOsasedibh OC@ JAA@QIN@
IC<KO@M 1JINODOPODJI<G .MIC@XSENNND? 7@A@IN@N =<N@7? JI OC@ A@"
IJINODOPODJI 2CDN >C<KO@M M@QD@RN OC@ ><O@BJMDU<ODJI JA 1JI>JIN
?@A@IN@N <GJIB RDOC OC@ @G@H@ION JA Q<MDJPN ?@A@IN@N N<I>OD.

Categorization of Defenses

"OA@IN@N ><| =@ ><0@BIJMDU@? <N ?@I1D<G JM A<DGPM@ JA KMJJA <AADI
K@MA@>0 "@A@IN@N ><I <GNJ =@ ><0@BIMDU@? <N A<>0OP<G G@B<G =<
@S>PN@ *<NOGT ?@A@IN@N ><| =@ >M@eD@ihdaw >IRMDM@<0@7? =T <
NO<O@ JM A@?@M<G G@BBNG<OPM@

Definition of Denial or Failure of Proof and Affirmative Defenses
N NO<O@RTBKO@M 2C@ *@B<G 1TNO@H DI OC@ 30a@HIM<G @NA@17?<I0

RDGG =@ <>LPDOO@? DA OC@ KMJIN@>Ru&Jl elehdci K MMI@IAAQIN@ =@TJI
<M@<NJI<=G@ ?JP=0 'l >@MO<DI ><N@N OC@ ?@AenxO< ENIOHIFHNG

?@AQIN@ >M@<0@7? =T < PIBMEDH@IO N @SDNON JM NDHKGT NDO =<>F <I? R<DO AJM OC@ KMJIN@>PO
2@A@ING >M@<0@? =T < N IPIM?@1 JA KMIJA 2CDN G@B<G NOM<O@BT DN NJH@ODH@kM@A@M!

A@?@M<G G@BDNG<OPM

or failure of proof defense

2C@ ?@A@I?<IO ?@ID@N OC<0O I
@G@H@IO JAOC@ JAA@IN@ @SiiAhhtive defense DN 1JO >JII@>0@7? OJ OC@ KMIN@>PODJIaN =PM?@I| JA

<I? KM@Q@ION OC@ KMJN
AMIH H@@ODIB DON =PM?(
KMJJA

?2@A@IN@ OC<O M<DN@N

N@K<M<O@ AMJH OC@ @G|@

<>MDH@

N

;gg@ﬁ' OC@ ?@A@I?<I0 <NN@MON <I <AADMH<ODQ@ ?@A@IN @cODENP@A@ !

OC<O HPNO =@ KMJQ@I OJ < >@MO<DI @QD?@I0D<MT NO<I?<M? 10<O0@ NC
RC@OC@M < ?@A@IN@ DN <AADMH<ODQ@ 2C@ +J?@G .@I<G J?@ ?@ADI@

N@ <N <?@A@IN@ OC<O DN ?@@H@7? <AADMH<ODQ@ DI OC@ J?@ .
OC<0O "DIQIGQ@N < H<OO@M JA @S>PN@ JM EPNODAD><ODJI K@>PGD<MG
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IMDHDI<G "@A@IN@N

OC@ ?@A@I?<IO_ +J?@G .@I<G J?@® YMI>@?PM<GGT OC@ ?@A@I1?<I0 HPN
<NN@MO <IT <AADMH<ODQ@ ?@A@IN@ =@AIM@ JM ?PMDIB OC@ OMD<G JI
PN@? <N BMJPI?N AJM <I <KK@<G

Example of an Affirmative Defense

ADBCO =M@<FN JPO <O < K<MOT <I? (P<I DN N@Q@M@GT DIEPM@? (<NHDI
<MM@NO@? <I? >C<MB@? AJM =<O0@MDIB (P<| (@&PBHRAISCIAHT (BLO
someone else00@M@? CDH (<NHDI@ >6r&BR 00<R@00@M (P<| =@><PN@ NC
R<N G@B<GGT ?@A@I?DIB C@NNGEHB=DIK@MIH@aN >G<DH AJ>PN@N JI (
@G@H@ION JA =<00@MT <I? <NN@MON OC<O OC@N@ @G@H@ION ><I1JO =
M@<NJI<=G@ ?JP=0 2@>CID><GGT (@MJIH@ ><I ?J IJOCDIB <I? =@ <>LPDOO
KMIN@>PODJI A<DGN 0J KMJQ@ OC<O C@ R<N OC@ >MDHDI<G <>0JM (<NH
>G<DH DNffirmative ?@A@IN@ (<NHDI@ HPNO ?J NJH@OCDIB 0J =@ <>LPDO!
HPNO KMJQ@ OC<O (P<I| <GDRIK@@MO<DI @QD?@I0OD<MT NO<I?<M?

Figure 5.1Denial and Affirmative Defenses

Burden of Proof for Affirmative Defenses

N NO<O@EBKO@M 2C@ *@B<G 1TNO@H DI OC@ 3INO@AOLB@N<N OJ
OC@DM M@LPDM@H@ION AJM OC@ ?@A@I1?<I0aN =PM?@I| JA KMJJA RC@I <
<AADMH<ODQ@ 3@IRA@NE@IH "2C@ 'IN<IDOT "@A@IN@ <HJIB OC@ 10<O@N _
ADI?G<R >JH R@=NDO@ <>>@NN@? ->0Ca@K >MDHDI<G ADI?G<R >JH
>MDH@N HIM@ >MDHDI<G OJKD>N DIN<IDOT ?@A@IN@ OC@ DIN<IDOT ?@A
NO<O@N CONGEOM@IO ?@A@IN@N <GNJ C<Q@ ?DAA@M@I10 =PM?@IN JA KV
M@LPDM@ OC@ ?@A@I?<IO OJH@@O OC@ =PM?@! JA KMJ?P>0DJI =PO M(C
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KMIN@>PODJI 0J OC@M@<AO@M H@ @0 OC@ dRD@hJAH@RBREND@ OJ -
KM@KJI?@M<I>@ JA @QD?@I>@ IM DI NJH@ NO<O@N =@TJI? < M@<NJI<=G
NO<O@N M@LPDM@ OC@ ?@A@1?<10 0J H@@O OC@ =PM?@I JA KMJI?P>OD.
K@MNP<NDJI 'I NP>C NO<O@N OC@ ?@A@I?<I0aN @QD?@I0D<MT NO<I?<M
JA @QD?@iv@@TJI? < M@<NJI<=G@ ?JP=0 'l OC@ @S<HK@EEDQ@! DI
#S<HKG@ JA <I AADMH<ODQ@ A@M @M@ @aN N@GA ?@A@IN@ >G<DH (<N
KMJQ@ NC@ R<N ?@A@I?DIB C@MN@GA =T H@ @0DIB @DOC@M OC@ =PM?
=PM?@I JA KMJ?P>0DJI <I? K@MNP<NDJI 0J < KM@KJI?@M<I>@ JA @QD?@I>(
OC@ EPMDN?D>0DJI

Figure 5.2Diagram of the Criminal Burden of Proof

Definition of Imperfect and Perfect Defenses

N NO<O@? KM@QDJPNGT <?@A@IN@ ><I M@?P>@ OC@ N@Q@MDOT JA O
@SJI@M<O@ OC@ ?@A@I1?<I0 AMJH >MDHDI<G M@NKJIND=DGDOT 'A < ?@A
N@Q@MDOT JA OC@ JAA@IN@iniperizit eerage? A < ?@A@IN@ M@NPGON DI
2@A@IN@ OC<O M@?P>@N 58 DOO<G DO DNexd&sb@@fense 2C@ ?DAA@M@I1>@ =@OR@@I'OC@ ORJD
N@Q@MDOT JA OC@ JAA@ N@D IDAD><IO ?@A@I1?7<I0 RCJ DN NP>>@NNAPG RDOC <l DHK@M@(@O 7@A

<>MDH@ <?@A@I?<I0 RCJ DN NP>>@NNAPG RDOC mH@bA@>0 ?@A@IN@
?@A@IN@ OC<O M@NPGON DI <l
<>LPDOO<G DA NP>>@NNARG

IMDHDI<G "@A@IN@N
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?@AQIN@ =<N@? JI <I DNN
A<>0

?7@A@IN@ =<N@? JI <I DNN
G<R

A<>0OP<G ?@A@IN@ OC<O
OC@ ?@A@I?<I0 R<N NJH@
@GN@ RC@I! OC@ >MDH@

G@B<G ?@A@IN@ OC<O >
HP>C ODH@ C<N @G<KN@7
OC@ ?@A@I1?<I0 >JHHDOO(
>MDH@ NJ OC@ KMIN@>P(
IJ GJIB@M G@B<GGT KMJIN(
?@A@I?<IO

2C@ =<NDN AJM <| <AADMHjH
?2@A@IN@ OC<O >G<DHN >N\
>JI1?P>0 DN EPNODAD@? PI7
>DM>PHNO<I>@N

2C@ =<NDN AJM <I| <AADMH5
?@A@IN@ OC<O >G<DHN O
?@A@I?<IO NCIPG? =@ @SH
AJM CDN JM C@M >JI?P>0

IMDHDI<G "@A@IN@N
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Example of Imperfect and Perfect Defenses

*P*P AGD@N DIOJ < M<B@ <I? FDGGN C@M NDNO@M *JG< <AO@M NC@ ><O>
C@M AD<I>W *P*P DN OC@M@<AO@M >C<MB@? RDOC ADMNO ?@BM@ @ HF
KPMNP@ ORJ ?@A@IN@N $DMNO *P*P >G<DHN OC<O na@&nB®eDIB NCIPG
M<OC@M OC<| ADMNO ?@BM@@ HPM?@M =@><PN@ NC@ CJI@NOGT =PO P
*JG< R<N BJDIB OJ <®@exKRB NC@ OCJIPBCO NC@ R<N <>0ODIB DI N@GA ?@A@!II
*P*P >G<DHN NC@ R<N DIN<I@ <O OC@ ODH@ OC@ FDGGDIB J>>PMM@? 2C(
H<ING<PBCO@Mimpedect 2@A@IN@ OC<O RDGG M@7?P>@ *P*PaN N@IO@I>@
<>LPDO C@M JA >MDHDI<G CJHD>D?@ 2C@ >G<peif@éatD@ACIN@KNE<O RDG
M@NPGO DI <l <>LPDOO<G

Definition of Factual and Legal Defenses

?@A@IN@ HPNO =@ =<N@? JyNK@isPADZ@A@IN@ DN =<N@? JI <f&eNNP@ J+
DO Dféetual defense 'A< ?@A@IN@ DN =<N@? JI <lzDNRP@a4al
defense

Example of Factual and Legal Defenses

MH<I?J DN >C<MB@? RDOC OC@ =PMBG<MT JA 0JH<laN M@ND?@I>@ MH<I?
KPMNP@ ORJ ?@A@IN@N $DMNO MH<I?J >G<DHN OC<0O C@ R<N RDOC .CD(
ODH@ JA OC@ =PMBG<MT 2CDMIDNIefad6@1@>JI1? MH<I?J >G<DHN OC<O
DO DN 0JJ G<O@ 0J KMIN@>PO@ CDH AJM =PNM@&Gpitibr @ tke Ni@iita OC@

P@Ffinitations  MH<I?JaN <GD=D ?@A@H¢@aDR@A@IN@ DO DN =<Ni@2 JI OC@
OC<0 MH<I?J >JPG? IJO C<Q@ >JHHDOO@? OC@ =PMBG<MT =@><PN@ C@ F

P@BN@ <O OC@ ODH@ DO J>>PMM@7? MH<I?JaN NO<OPO@ JagaDHDO<ODJII
2@A@IN@ =@><PN@ DO Dstata@2<ID<GDHDON OC@ <HJPIO JA ODH@ OC@

SBIRQE@MIH@10 C<N 0J KMIN@>PO@ MH<I?2J AJM =PMBG<MT

RCOM@

>T§)e'\%%?on of Justification and Excuse

G<DHN 0JJ

5DN % OC@ @S>@KODJI JA <GD=D HJIJNO <AADMH<ODQ@ ?@A@IN@N <M@ =

houstification  JMexcuse 2TKD><GGT EPNODAD><ODJI <I? @S>PN@ ?@A@IN@

D>PC@A@WA@|?7<10 >JHHDOO@? OC@ >MDHDI<G <>0 RDOC OC@ M@LPDNDO@
OC@ >JI?P>0 NCJPG? 10 =@ >MDHDI<G

cODQ@

IDHDI<G
o BARIN@ =<N@? JI EPNODAD><ODJI AlftdP@ERNODAD><0DJI 2@A@ING >C

0OC<0 OC@ ?@A@I?<I0aN >JI?P>0 NCJIPG? =@ G@B<G M<OC@M OC<| >MDHD
| JNPKKIMON < KMDI>DKG@ Q<GP@? =T NJ>D@OT ?@A@IN@ =<N@? Jl @S>P!
:ngfendantl @S>PN@ ?@A@IN@ >G<DHN OC<O @Q@| OCJPBC OC@ ?@A@I7<I
.PRI@DHDI<G <>0 RDOC >MDHDI<G DIO@I0 OC@ ?@A@I?<I0 NCIPG? 1J0 =@ MC
C@M =@C<QDIM
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Example of Justification and Excuse

0@QD@R OC@ @S<HKG@N JA <AADMH<ODQ@ DHK@MA@>0 <I? K@MA@>(
1@>0DJI I<O@BJMDU<ODJI JA "@QA@HN@NMN NQGA ?@A@IN@ >G<DH DN =
justification 1J>D@OT =@GD@Q@N OC<O DI?DQD?P<GN NCJIPG? =@ <=G@ O.
AMJH C<MH NJ <>ODJIN O<F@I| DIN@GA ?@A@IN@ <M@ EPNODAD@? <I? 1JI>
<N@GA ?@A@IN@ >G<DH AJsHRbi@é:d00@T DI GDBCO JA OC@ >DM>PHNO
KM@Q@I0 DHHDI@IO C<MH *P*PaN DIN<IDOT >G<RelBdN &N@RPBC *P*P
FDGG@? *JG< RDOC >MDHDI<G DIO@IO DA *P*P DN OMPGT DIN<I@ DO DN 1JO
KPIDNC C@M AJM C@M =@C<QDJM ,JO@ OC<O <I DIN<IDOT detamiid id>PN@N
G@B<GGT DIN<I@ DI?DQD?P<G <I? RC@OC@M C@ JM NC@ NCIPG? =@ >MD}
AJM CDN JM C@M >J1?P>0

2<=G@ '<O@BJIMDU<ODJIJA"@A@IN@N

1IJHHJI G<R IM@<O0@7? =T < >JPMO

10<OPOJIMT IM@<0@7? =T < NO<O@ JM A@?@M<G G@BDNG<OPM@

"@ID<G JM A<DGPM@®@<O@N ?JP=0 DI JI@ JM HHIM@ @G@H@ION JA OC@ JAA@IN@
KMJJA OC@ KMIN@>PODJI AMJH H@@ODIB DON =PM?@1 JA KMJJA

AADMH<ODQ@ 0<DN@N <I DNNP@ N@K<M<O@ AMJH OC@ @G@H@ION JA OC@

'HK@MA@>0 0@7?P>@N OC@ N@Q@MDOT JA OC@ JAA@IN@
.@MA@>0 O@NPGON DI <I <>LPDOO<G

$<>0P<G <N@? JI <I DNNP@ JA A<>0

*@B<G <N@? JI <I DNNP@ JA G<R

NN@MON OC<0O OC@ ?@A@I1?<I0 R<N NJH@QRC@M@ @GN@ RC(

GD=D R<N >JHHDOO@?

#SKDM<ODJI JA OC[@aNN@MON OC<0O DO DN 0JJ G<O@ AIM OC@ BJQ@MIH@IP OJ KM
NO<OPO@ JA GDHDHRE@A@@IRIO AJM OC@ >MDH@

IG<DHN OC<O OC@ >MDHDI<G >JI?P>0 DN EPNODAD@? P|?@M O

(PNODAD><0ODJI >DM>PHNO<I>@N

#S>PN@ IG<DHN OC<0O OC@ ?@A@I?<I0 NCIPG? =@ @S>PN@? AJM CDN J
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KEY TAKEAWAYS

Z ?@ID<G JM A<DGPM@ JA KMJJA ?@A@IN@ AJ>PN@N JIOC@ @G@H@
<I? KM@Q@ION OC@ KMIN@>PODJI AMJH H@@ODIB DON =PM?@I JA K
<AADMH<ODQ@ ?@A@IN@ DN < ?@A@IN@ OC<O M<DN@N <I DNNP@ N
@G@H@ION JA OC@ >MDH@ +JNO <AADMH<ODQ@ ?@A@IN@N <M@ -
EPNODAD><0ODJI IM @S>PN@ <I? HPNO =@ M<DN@? =@AJM@ JM ?PML
KM@N@MQ@ OC@ DNNP@ AIM <KK@<G

Z | DHK@MA@>0 ?@A@IN@ M@?P>@N OC@ N@Q@MDOT JA OC@ JAA@
?@QA@IN@ M@NPGON DI <I <>LPDOO<G

Z'AOC@ =<NDN AIM < ?@A@IN@ DN <I DNNP@ JA A<>0O DO DN ><GG@?
'AOC@ =<NDN AJM < ?@A@IN@ DN <I DNNP@ JA G<R DO DN ><GG@? <

Z | @S<HKG@ JA < A<>0OP<G ?@A@IN@ DN <I <GD=D ?@A@IN@ RCD>C <
OC@ ?@A@I1?<IO >JPG? IJO C<Q@ >JHHDOO@? OC@ >MDH@ =@><PN(
R<N NJH@QRC@M@ @GN@ RC@| OC@ >MDH@ J>>PMM@? | @S<HKG@
?@A@IN@ DN < >G<DH OC<O OC@ NO<OPO@ JA GDHDO<ODJIN C<N @:
<NN@MON OC<O DO DN 0JJ G<O@ AJM OC@ BJQ@MIH@IO OJ KMIN@>
AJM OC@ >MDH@

Z | <AADMH<ODQ@ ?@A@IN@ DN =<N@? J| EPNODAD><ODJI RC@I| DO >C
>MDHDI<G >JI?P>0 DN EPNODAD@? PI?@M OC@ >DM>PHNO<I>@N | </
?@A@IN@ DN =<N@? J| @S>PN@ RC@I| DO >G<DHN OC<O OC@ >MDHD
NCIPG? =@ @S>PN@? AJM CDN JM C@M >JI?P>0

IMDHDI<G "@A@IN@N
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EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

I<MJG DN JI OMD<G AJM =<OO0@MT < B@I@M<G DIO@I0 >MDH@ <MJG
?@A@IN@ OC<O KMIQ@N C@M >JI?P>0 RstDKS>@DODIREG N OCDN

<| <AADMH<ODQ@ ?@A@IN@ 5CT JM RCT 1JO

O0@<Btate v. Burkhart 1# ? | Burkhart OC@ ?@A@I1?<I0

R<N >JIQD>0@? JA OCM@ @ >JPION JA HPM?@M 2C@ ?@A@I1?<I0 >G<L
<>0@7? DIN@GA ?@A@IN@ 2C@ EPMT DINOMP>ODJI BDQ@!| ?PMDIB O
OMD<G NO<O@? OC<O OC@ KMIJN@>PODJI C<? OC@ =PM?@I| JA ?DNKN
?QAQIN@ &JIR@Q@M OC@ DINOMP>0ODJI ?D? IJO NO<O@ OC<O OC@
=PM?@I JA ?DNKMJQDIB N@GA 2@ya@iN@eRrsbdhable dotb? OC@
1IPKM@H@ 'JPMO JA 1JPOC <MJGDI< PKCJG? OC@ ?@A@I?<I0aN >JIQLC
OC@ HPM?@MN 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF

COOK N>CJG<M BJIBG@ >JH

N>CIG<M;><N@ ><N@ CG @I <N;N?0 <N:QDN JD
N>CJIG<MM
O@<Moagland v. State . ? 'l HoaglandOC@ ?@A@I17?<IO

R<IO@? OJ <NN@déxsity ?@A@IN@ OJ OC@ >MDH@ JA ?MDQDIB RCDG(
OC@ DIAGP@I>@ 2C@ ,@Q<?<*@BDNG<OPM@ C<? |@Q@M <??M@NN
H@IODJI@? < |@>@NNDOT ?@A@IN@ "D? OC@ 1PKM@H@ 'JPMO JA ,@
OC@ ?@A@I?<IO O KM@N@IO OC@ |I@>@NNDOT ?@A@RIN@ 2C@ ><N
OCDN GOBOK N>CJG<M BJJBG@ >JH

N>CIG<M:><N@ ><N@ L

&J<BG<I? Q 10<0@ CG @I <N;N?0 <N;TGJ



http://scholar.google.com/scholar_case?case=1066148868024499763&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=1066148868024499763&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=1066148868024499763&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=8002120339805439441&q=Hoagland+v.+State&hl=en&as_sdt=2,5&as_ylo=2009
http://scholar.google.com/scholar_case?case=8002120339805439441&q=Hoagland+v.+State&hl=en&as_sdt=2,5&as_ylo=2009
http://scholar.google.com/scholar_case?case=8002120339805439441&q=Hoagland+v.+State&hl=en&as_sdt=2,5&as_ylo=2009
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5.2 Self-Defense

?@A@IN@ =<N@? JI EPNOI]
OC<0 <GGJRN < ?@A@I1?<IQ
M@<NJI<=G@ ?@BM@@ JA
?@A@I? <B<DINO <I DHHDI@
<OO<>F

$IM>@ OC<O ><| KMI?P>@

LEARNING OBJECTIVES

"@ADI@ N@GA ?@A@IN@

"@ADI@ ?@<?GT AIM>@

N>@MO<DI OC@ AJPM @G@H@ION M@LPDM@? AJM N@GA ?@A@IN@
N>@MO<DI ORJ @S>@KODJIN OJ OC@ PIKMJQJF@? <OO<>F M@LPDM¢(
"@ADI@ OC@ =<OO@M@7? RDA@ ?@A@IN@ <I? @SKG<DI DON EPNOD/
DHHDI@I>@ M@LPDM@H@IO

I<KGTU@ RC@I DO DN <KKMJKMD<O@ OJ PN@ ?@<?GT AIM>@ DI N@G#
"DNODIBPDNC =@OR@@! OC@ ?POT OJ M@OM@<O <I? NO<I? TIPM BM.
?J>0OMDI@N

"@ADI@ DHK@MA@>0 N@GA ?7@A@IN@

N NO<O@? KM@(eliri¢tEhse DN < ?@QA@IN@ =4dgdficdtion 1@GA ?@A@IN@
><| =@ < 7@A@IN@ OJ <NN<PGO =<O0@MT <I? >MDHDI<G CJHD>D?@ =@><F
DIQIGQ@N OC@ PN@ JA AIM>@ 'l OC@ H<EJMDOT JA N&ish@ly N@GA ?@AC
?2@A@NNEC JHK *<RNY <>>@NN@? ,JQ@H=@M

COOK RRR G@BDNG<OPM@ HD BJQ 1 GD MN FFUI KA@BONF?PIl HDG@B <
O-=E@>0 J=E@>0,<H@ H>G CDBCGDBCO NQ&GARTRNONNQD ><| =@
HJ?DAD@? JM @SK<I?@? =T >JPMON JI < ><N@ =T ><N@ =<NDN

+JNO NO<O@N C<Q@ NK@>D<G M@LPDM@H@ION RGiedadiCiar & A 1?<10 PN
N@GA ?@ At force DN ?@ADI@? <N <IT AIM>@ OC<0O >JPG? KJO@IOD<GG
DI?DQD?P<G ?J@N 1JO C<Q@ 0J <>0OP<GGT ?D@ AIM OC@ AIM>@ OJ =@ >JIN
#S<HKG@N JA ?@<?GT AIM>@ <M@ OC@ PN@ JA < FIDA@ BPI Q@CD>G@ JI
RC@I OC@M@ DN < ?DNK<MDOT DI NDU@ =@OR@@I| ORJ DI?DQD?P<GN

1@GA ?@A@IN@ ><I JK@pddex@Mulinperfect 27@A@IN@ ?@K@I1?DIB JI OC@
>DM>PHNO<I>@N "@A@I?<ION RCJ >JHHDO >MDHDI<G CJHD>D?@ EPNODAD
><| =@ <>LPDOO@7? JM C<Q@ < HPM?@M >C<MB@ M@?P>@? AMJH ADMNO C
?@BM@@ JM C<Q@ <>C<MB@ M@7?P>@7? AMJH HPM?@M OJ H<ING<PBCO@!
DN ?DN>PNN@? DI 2@<K0@ | 'MDHDI<G &JHD>D?@

DAD><ODJI

OJPN@ <

ARBERYP @NNAPGGT >G<DH N@GA ?@A@IN@ OC@ ?@A@I1?<I0 HPNO KMJQ@

IQRDOC @S>@KODJIN OC@ ?@A@I1?<I0 HPNO KMJQ@ OC<O C@ JM NC@ R<N >
unprovoked <OO<>F 1@>JI? OC@ ?@A@I1?<I0 HPNO KMJQ@ OC<0O OC@ OCM(
@@csO0C Rahhinent 2CDM? OC@ ?@A@1?<I0 HPNO KM@ @& 0E @


http://www.legislature.mi.gov/(S(3li5rs55kkzn2pfegtskdunn))/mileg.aspx?page=getObject&objectName=mcl-780-972&highlight=self-defense
http://www.legislature.mi.gov/(S(3li5rs55kkzn2pfegtskdunn))/mileg.aspx?page=getObject&objectName=mcl-780-972&highlight=self-defense
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1@GA"@A@IN@

PN@? DI N@QGA ?@A@IN@ R<N J=E@>0ODQ@GT M@<NJI<=G@ PI?@M OC@ >C
OC@ ?@A@I1?<I0 HPNO KMJQ@ OC<0O C@hjpthile® i€a8orable fear OC<O

C@ JMNC@ R<N BJDIB OJ =@ DIEPM@? JM FDGG@? PIG@NN C@ JM NC@ PN
+J?7@G .@I<G J?@ ?@ADI@N N@GA ?@ARMNERNIDPAD<=G@ RC@| OC@ <>0OJI
=@GD@Q@N OC<0O NP>C AJM>@ DN DHH@?D<O@GT I@>@NN<MT AJM OC@
CDHN@GA <B<DINO OC@ PN@ JA PIG<RAPG AJM>@ =T NP>C JOC@M K@MNJ
J>><NDJI

Provocation

IB@I@M<G DA OC@ ?@A@I?<I0 DIDOD<O@N <I| <OO<>F <B<DINO <IJOC@M ¢

><[1JO >G<DH N@GA ?@a@iN@illiams . ? <>>@NN@? ,JQ@H=@M
COOK N>CJG<M BJJBG@ >JH
N>CJIG<M:><N@ ><N@ CG @I <N:N?0 <N:ODN JD N>CJG<MM

2CDN MPG@ C<N ORJ @S>@KODJIN 2C@ ?@A@I?<I0 ><| =@ OC@ DIDOD<G <
M<DN@ < N@GA ?@A@IN@ >G<DH DA OC@ <OO<>F@? Exebs3hAPNMCS B @NKJI
PI?7@M OC@ >DM>PHNO<I>@N JM DA @If@ra@A@IPOIC @ <OO<>F <I? OC@
<O0<>F@7? DI?DQD?P<G K@MNDNON

Excessive Force Exception

I NJH@ EPMDN?D>0ODJIN <I DI?DQD?P<G ><I|1JO M@NKJI? OJ OC@ ?@A@I17?<IO
@S>@NNDQ@ AIM>@ PI?@M OC @St FBtifard>1Q N\

<>>@NN@7? ,JQ@H=@M COOK RRR G@<BG@ >JH

SHGO@NPGO <NKS SHG?J> 1J? ; SHG?J>=<N@ !1*50

___ $IM @S<HKG@ <I DI?DQD?P<G >cddhdlyfdice RC@| OC@ ?@A@I1?<IO
DIDOD<O@N <I <OO<nénBEbHRIB force 'A <I DI?DQD?P<G ?2J@N M@NJMO 0J ?@<
AIM>@ RDOC < JI?7@<?GT AIM>@ <O0<>F OC@ ?@A@I1?<I0 ><I PN@ M@<NJI
?@A@IN@

Example of the Excessive Force Exception

.<OOT <I? .<DB@ B@O DIOJ <I <MBPH@IO JQ@M < GJ<I .<OOT H<?@ OJ .<DB@
.<OO0T < NKIDG@? =M<O RCJ <GR<TN B@QON C@M R<T .<OOT NG<KN .<DB@ <
.<DB@ BM<=N < ><MQDIB FIDA@ AMJH OC@ FDO>C@I >JPIO@M <I? OMD@N O
RM@NOG@N OC@ FIDA@ <R<T <I? NO<=N .<DB@ DI OC@ >C@NO FDGGDIB C
.<O0T KMJIQJF@? OC@ <OO<>F =T NG<KKDIB .<DB@ <>MJNN OC@ A<>@ &JR
nondeadly force 'l H<IT EPMDN?D>0ODJIN .<DB@ ><IIJO M@NKJI? OJ JI?@<?GT
RDO@radly force GDF@ < FIDA@ .<DB@ PN@? @S>@NNDQ@ AJM>@ DI C@M |
NG<K NJ .<OOT ><I PN@ ?@<?GT AIM>@ OJ ?@A@ | A E@MM@GK X NRD+=T@ AN
>MDHDI<G CJHD>D?@ PI?@M OC@N@ >DM>PHNO<I>@N


http://scholar.google.com/scholar_case?case=18157916201475630105&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=18157916201475630105&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://www.leagle.com/xmlResult.aspx?xmldoc=19821130410So2d720_1997.xml&docbase=CSLWAR1-1950-1985
http://www.leagle.com/xmlResult.aspx?xmldoc=19821130410So2d720_1997.xml&docbase=CSLWAR1-1950-1985
http://www.leagle.com/xmlResult.aspx?xmldoc=19821130410So2d720_1997.xml&docbase=CSLWAR1-1950-1985
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Withdrawal Exception

I NJH@ EPMDN?D>0DJIN OC@ ?@A@I17?<I0 ><l =@ OC@ DIDOD<G <BBM@NNJI
DIN@GA ?@A@IN@ DA OC@ ?@A@I1?<I0 RDOC?M<RN AMJH OC@ <OO<>F <I*
RDOC?M<R<G OJ OC@ <OO<>F@7 D@DBQ@DRG = <>>@NN@?

JQ@H=@M COOK G<RIJI@>G@ >JHI@R TIMFK@I<G .#, ; COHG
'AOC@ <OO<>F@? DI?DQD?P<G K@MNDNON DI PNDIB AJIM>@ <B<DINO OC@ °
?@A@I?<I0aN RDOC?M<R<G M<OC@M OC<I| IJODATDIB G<R @IAIM>@H@IO J
?@A@I17?<I0 DN EPNODAD@? DI PNDIB AJIM>@ PI1?@M OC@ >DM>PHNO<I>@N

Example of Withdrawal

IC<IB@ OC@ @S>@NNDQ@ AIM>@ @ S>@LDID@ S#SKBIKG@ JA OC@
#S>@NNDQ@ $IM>@ #SHEBWMAOC<O <AO@M .<OOT NG<KN .<DB@ <>MJINN (
.<DB@ =@BDIN KJPI?DIB .<OOT RDOC C@M ADNON .<OOT H<I<B@N OJ @N><}
OC@ B<M<B@ 1C@ CP??G@N <B<DINO OC@ B<M<B@ R<GG .<DB@ >C<N@N
.<OOT N<TN "G@<N@ KG@<N@ ?JlaO CPMO H@ 'aH NJMMT ' NG<KK@? TJP _
DI OC@ =<>F .<OOT OPMIN <MJPI? <I? F<M<O@ >CJKN .<DB@ DI OC@ I@>F M
PI>JIN>DJPN 'l H<IT EPMDN?D>0DJIN .<OOTaN F<M<O@ >CJK DN G<RAPG PI?
N@GA ?@AQIN@ =@><PN@ NQ@hddW3@IDQCH <OO<>F 2CPN .<OOT DN
KMJ=<=GT IJO >MDHDI<GGT M@NKJIND=G@ AIJM =<O0@MT =<N@? JI OC@ F<
I@>F &JR@Q@M sdOF@ >MDHDI<GGT M@NKJIND=G@ AIM =<OO@MT =<N@
0OJ .<DB@aN A<>@ =@><PN@ OCDN KCTND><G >JI0<>0 R<N PIKMJQJF@? <I?
PI?7@M OC@ >DM>PHNO<I>@N



http://law.onecle.com/new-york/penal/PEN035.15_35.15.html
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Figure 5.3\lew York Penal Law

Imminence

2C@ ?@A@I?<IO ><IIJO PN@ <IT ?@BM@@ JA AIM>@ DI N@QGA ?@A@IN@ PIG

DN A<>@? RDionrient <OO<Gtate v. Taylor . ? <>>@NN@?
JQ@H=@M COOK N>CJG<M BJJBG@ >JH
N>CJG<M:><N@ ><N@ CG @I <N;:N?0 <N:0ODN JD N>CJG<MM

'HHDI@IO H@<IN OC@ <O®meEdite|? 1IJO NJH@OCDIB OC<O RDGG J>>PM DI O
APOPM@ 'AOC@ ?@A@I1?<I0 DN OCM@<0@1@? RDOC < APOPM@ <OO<>F O
DN OJ DIAJMH G<R @IAIM>@H@IO NJ OC<O OC@T ><I DI><K<>DO<O@ OC@ (
DI?DQD?P<G =T <MM@NO JM KMIJN@>PODJI 1JOC@M NDOP<ODJI RC@M@ Dt
DN RC@I| OC@ <O0O<>F J>>PMM&30CED0AQ@ ?@A@I?<I0 PN@N AJM>@ OJ M@
KM@QDJPN <OO<>F OCDN DN M@O<GD<OJMT <I? < N@QGA ?@A@IN@ >G<DF
G@B<G M@NKJIN@ DN 0OJ DIAJMH G<R @IAIM>@H@I10 NJ OC<O OC@T ><I DI>
<OO0<>F@M =T <MM@NO JM KMIJN@>PODJI

1JH@ NO<O@ >JPMON C<Q@ @SK<I?@? OC@ DHHDI@I>@ M@LPDM@H@IO
RC@M@ < CPN=<I? DI < ?2JH@NOD> QDJG@I>@ NDOP<ODJI PN@N AJM>@ JM (
<B<DINO OC@ ?@A@I1?<I0 <=<00@M@? RDA@ OC@M@AIM@ >M@<ODIB <
C<MH @Q@MBé&xstiiel v. State . ? <>>@NN@? ,JOQ@H=@M


http://scholar.google.com/scholar_case?case=1539441759711884447&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=1539441759711884447&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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2@A@IN@ OC<O <GGJRN
RCJ DN < QD>ODH JA NKJPN
<=PN@ OJ PN@ AJM>@ DI N
2@A@IN@ PI?@M >@MO<DI
>DM>PHNO<I>@N @Q@! DA
DN 1JO DHHDI@IO

1@GA"@A@IN@

COOK N>CJG<M BJJBG@ >JH

N>CJIG<M:><N@ ><N@ CG @I <N;N?0 <N:ODN JD N>CJG<MM

'A < EPMDN?D>0DJI M@>JBHtd@MNVOiE @efense OC@ ?@A@I?<IO]JOC@
=<00@M@7? RDA@]><I G@B<GGT PN@ AJM>@ <B<DINO C@M <=PNDQ@ CPN-
NDOP<ODJIN RC@M@ C<MH DN 1JO |@>@NN<MDGT DHH@?D<O@

Example of an Attack That Is Not Imminent

4DIIT O@GGN $DJI< OC<O DANC@ ?J@N 1JO K<T CDH OC@ NC@ JR@N CD
JPO < >JIOM<>0 JI C@M GDA@ $DJI< KPGGN JPO < GJ<?@? BPI <I? NCJJON 4C
><[IJO NP>>@NNAPGGT <MBP@ N@GA ?@A@IN@ DI OCDN ><N@ 4DIITaN OCI
APOPM@ CrttBHHDI@IO C<MH 2CPN $DJI< C<? KG@IOT JA ODH@ OJ >JIO<>C
@IAIM>@H@I10 OJ C@GK KMJO@>0 C@M N<A@OT

Example of an Attack That Is Retaliatory

"RDBCO <I? =@G B@O DIOJ < ADNO ADBCO "RDBCO FIJ>FN =@G PI>JIN>DJPN
J=N@MQ@N =@G AIM < A@R HDIPO@N <I? OC@I| C@ KD>FN PK < GKMB@ MJ
=@GaN NFPGG RDOC DO FDGGDIB CDH "RDBCO ><IIJO >G<DH N@GA ?@A@!|
-I>@ "RDBCO M@<GDU@? OC<O =@G R<N PI>JIN>DJPN C@ ?D? 1JO0 l@@? OJ
?2@A@I1? CDHN@GA <B<DINO <I DHHDI@I10 <OO0<>F "RDBCOsdtahater>0O <KK@<
<I? DN IJQustified PI?7@M OC@N@ >DM>PHNO<I>@N

Example of an Imminent Attack under the Battered Wife Defense

1KDF@ N@Q@M@GT =@<ON <I? DIEPM@N CDN RDA@ 4@MJID>< @Q@MT >JF
=@<ODIBN C<Q@ =@>JH@ HIM@ QDJG@IO <I? 4@MJID>< NO<MON OJ A@<M
IDBCO 4@MJID>< NCJJON <I? FDGGN 1KDF@ RCDG@ C@ DN NG@@KDIB 'l NC
@SK<I?@? N@GA ?@A@IN@ OJ DI>GP?@ OC@ =<OO@M@? RDA@ ?@A@IN@
NP>>@NNAPG JI < OC@IMT JAN@GA ?7@A@IN@

RDA@

<G
@GA

<| <OO<>F


http://scholar.google.com/scholar_case?case=14171263417876785206&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=14171263417876785206&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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Mary Winkler Defense Video
"M G<I( *DKH<I <OC@MDI@ 'MD@M JI 5DIFG@M 1KIJPN<G =PN@ +PM?@M

+<MT 5DIFG@M >G<DH@? OC@ =<OO0@M@7? RDA@ ?@A@IN@ <N <| DHK@M
HPM?@M JA C@M CPN=<I? <&KMNOIM " =PN@? 5DA@ 5CJ )DGG@? .M@<>C(
&PN=<|? 1IK@<FN -PO _ &PAADIBOJIKINO >JH R@=NDO@ <>>@NN@? PBPN(
COOK RRR <JGI@RN >JH <=PN@? RDA@ RCJ FDGG@? KM@<>C@M
CPN=<I? NK@<FN JPO

>GD>F 0JN@@ QD?@J

Proportionality

2C@ ?@A@I?<10 ><I1JO >G<DH N@GA ?@A@IN@ PIG@NN OC@ ?@BM@ @ JA /
objectively reasonable PI?@M OC@ >DM>PHNO<I>@N 2CDN M@LPDM@H@I0O KN
AJ>PN@N JI OC@ Bd&@force <I? RC@I| DO DN G@B<GGT EPNODAD@? 'l B@I@
AIM>@ ><I =T @HKGJIT@? DI N@QGA ?@A@IN@ RC@I < M@<NJI<=G@ K@MNJI .
RDOC DHHDI@d&h serious bodily injury <I? DI NJH@ EPMDN?D>6®itdks <

felony -M 0@Q 10<0 Y <>>@NN@? ,JQ@H=@M

COOK RRR G@B NO<O@ JM PN JMN@ MOH®! =J?DGT DIEPMT <I? N@MDJPN A
<M@ O@>CID><G O@MHN OC<0O <M@ ?@ADI@? DI < NO<OPO@ JM ><N@ ?@}
EPMDN?D>0DJI 2C@ +J?@G .@I<G 1J?7@ NO<O@N OC<0O ?@<?GT AJM>@ DN I.
OC@ <>0IJM =@GD@Q@N OC<0O NP>C AJM>@ DN I@>@NN<MT OJ KMJO@>0 (
N@MDJPN =J?DGT C<MH FD?I<KKDIB JM N@SP<G DIO@M>JPMN@ >JHK@GG(
OCM@<0O_ +J?@G .@I<GJ?@ Y

Example of Appropriate Deadly Force

,D>CJG<N <I DIOMP?@M KDIN 5<I?<0J OC@ AGJIM JA C@M B<M<B@ <I? =@E
M@HJQ@ C@M >GJOCDIB 5<I?< A@@GN <MJPI? OC@ AGJIJM RDOC C@M C<I~
N>M@R?MDQ@M 1C@ KGPIB@N OC@ N>M@R?MDQ@M DIOJ ,D>CJG<NaN |@
C<N PN@? <KKMJIKMD<O@ AIM>@ <I? ><| >G<DH N@GA ?@A@IN@ DI HINO EF
M@<NJI<=G@ K@MNJI DI 5<I?<aN NDOP<ODJI RIPG? AQ@G ?@<?GT AIM>@ L
,D>CJG<NaN N@SP<G <NN<PGO ,D>CJGeNads<eloryp-PONG>IPG? M@NPGO DI
serious bodily injury JMdeath 2CPN OC@ PN@ JA ?@<?GT AJMugiifeN G@B<GGT
PI?7@M OC@N@ >DM>PHNO<I>@N


http://www.aolnews.com/2010/11/05/abused-wife-who-killed-preacher-husband-speaks-out
http://www.aolnews.com/2010/11/05/abused-wife-who-killed-preacher-husband-speaks-out
http://www.youtube.com/v/KFSwTAINxnM
http://www.leg.state.or.us/ors/161.html

IC<KO@M

>JHHJI G<R ?J>0OMDI@ OC<
M@LPDM@N < ?@A@I1?<I0 ¢
DA DO DN N<A@ OJ ?J NJ =¢

PNDIB ?@<?GT AJM>@ DI N@G

?@QA@IN@

?J>0OMDI@ OC<O <GGJRN ¢«
?@A@I?<IO OJ PN@ ?@<?GT
DIN@GA ?@A@IN@ DA <KK
M<OC@M OC<I M@OM@<OL

| DHK@MA@>0 ?@A@IN@ <
RC@I OC@ ?@A@I1?<I0 C<N
CJI@NO =PO PIM@<NJI<=G@
OC<0O AJM>@ DN I@>@NN<N
?@A@I? <B<DINO DIEPMT JN

IMDHDI<G "@A@IN@N .<MO

Duty to Retreat

#<MGT >JHHJI G<R NO<O@? OC<0O OC@ ?@A@I?<i€ir€at*te threQvalDJ
=@AIM@ PNDIB ?@<?GT AIM>@ <B<DINO <I <OO<>F@M 2C@ H<EJMDOT JA N
OCDN ?J>0OMDI@ <I? DINO@<? <GGJR OCglaPn@rigdPrkd grdund DA OC@
?@A@I?<I0O DN 1JO OC@ DIDOD<G <BBM@NNJM DS@&@ . >Shaltial<CaDJI
<>>@NN@? ,JQ@H=@M COOK RRR KP=GD><ODJIN JE? NO<O@ JM
1 COH 'IEPMDN?D>0ODJIN OC<O NOD&Beal@GIRMC@C@ ?@A@I?<IO
HPNO M@OM@<0O DA OC@M@ DN <I J=E@>0DQ@GT M@<NJI<=G@ =@GD@A
?2@<0C JIM N@MDJPN =J?DGT DIEPMT <I? < M@OM@<O RJlaO PIM@<NJI<=GT
GDF@GDCJJ? JA ?@<0C JIM N@MDJRNI@2DOFBIERMHADI<G (PMT 'INOMP>0D.
J <>>@NN@7? ,JQ@H=@M COOK RRR EP? >0 BJQ ED >MDHDI<G K<MO
COH 2C@ +J?@G .@I<G J?@ ?@ADI@N OC@ ?POT OJ M@OM@<O =T NO<!
JA?@<?GT AJM>@ DN 1JO EPNODAD<=G@ DA "OC@ <>0JM FIJRN OC<O C@ >
JA PNDIB NP>C AJM>@ RDOC >JHKG@O@ N<A@OT =T M@OM@<ODIB_ +J?@(¢
DD | @NO<=GDNC@? @S>@KODJI 0J OC@ M@OM@<O ?J>OMDI@ DI EPN
DO DN OC@ ?@A@IN@ JA OC@ CIH@ RCBste Obdctri@GCREIADSMOG@
?J>0MDI@ DN ?DN>PNN@? NCIMOGT

Example of the Duty to Retreat

1<I?T <I1? 1IP@ C<Q@ <I <MBPH@IO DI OC@ K<MF 1P@ KPGGN < FIDA@ JPO JA
DN NOM<KK@? OJ C@M G@B <I? =@BDIN OJ <?Q<I>@ OJR<M? 1<I?T 1<I?T <Gl
C@M KI>F@O 'l < NO<O@ OC<OréticbdatirdE @1<I1?T HPNO <OO@HKO OJ
@N><K@ DA NC@ ><I?2J NJ NA@GT 'l < NO<O@tat<dWIGGURN OC@
doctrine 1<I?T ><I 7@A@I1? C@MN@GA PNDIB C@M JRI FIDA@ <I? >G<DH G<RA
?@AQ@IN@ ,JO@ OC<O 1<I?T R<NitiDag@essddl OCDN NDOP<ODJI 'A 1<I?T
KPGG@? < FIDA@ ADMNOaWRNE>ORIER FIDA@ <I? >G<DH N@GA ?@A@IN@ RC
NO<O@ AJGGJRN OC@ NO<I? TIPM BMJPI? ?2J>OMDI@ JM OC@ ?POT OJ M@O

Objectively Reasonable Fear of Injury or Death

O

J ME@M@AD17<10 ><11JO >G<DH N@GA ?@A@IN@ PIG@NN < M@<NJI<=G@ K@

PAIMR @17<10aN NDOP<ODJI RIPG? =@GD@Q@ OC<O N@GA ?@A@IN@ DN I@>

T 2@<0C 'AOC@ ?@A@I?<I0 CII@NaBhatgGD@Q@N N@GA ?@A@IN@ DN |
PI?@M OC@ >DM>PHNO<I>@Nimpe&ebttéidefense H<T M@?P>@ OC@

_AN@%@MDOT JA OCBaldx@iNdRner ? <>>@NN@? ,JOQ@H=@M

VIKMDE@OK N>CJG<M BJIBG@ >JH

IEN>CIG<M;><N@ ><N@ CG @I <N:N?0 _<N:;QDN _JD N>CJG<MM

o&JR@Q@M OC@ ?@A@I?<I0 DN NODGG BPDGOT JA < >MDH@ <G=@DO < GG

<l

) =@GD@A

T OJ

1 ?2@<0C

1@GA"@A@IN@


http://www.publications.ojd.state.or.us/S53457.htm
http://www.publications.ojd.state.or.us/S53457.htm
http://www.jud.ct.gov/ji/criminal/part2/2.8-3.htm
http://www.jud.ct.gov/ji/criminal/part2/2.8-3.htm
http://scholar.google.com/scholar_case?case=17158253875987176431&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=17158253875987176431&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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Example of Unjustified Conduct

(PNODI RCJR@DBCN JQ@M ORJ CPI?M@? KJPI?N <I? DN NDS A@@O O<GG <
DIOJ 5<1?< < NG@I?@M O@| T@<M JG? >CDG? 5<I?< NKDIN <MJPI? <I? NC<F@
(PNODI (PNODI M@NKJI?N =T NCJQDIB 5<1?< NJ C<M? OC<O NC@ >M<NC@N D
KJG@ <I? DN FDGG@? (PNODaKhi=E=BH N@QGA ?@QA@IN@ PI?7@M OC@N@
>DM>PHNO<I>@N M@<NJI<=G@ K@MNJI RIPG? |JO =@GD@Q@ 5<I?< DN <=
DIEPM@ JM FDGG (PNODI 2CPN (PNODIaN M@NKJIN@ DN PlI@>@NN<MT <I? P
><N@

Example of Imperfect Self-Defense

IC<IB@ OC@ PIEPNODAD@? >JI?P>0 @ S<HES@BDMBKBKG@ JA 3IEPNODAD
1JI?P>0 'H<BDI@ OC<O < NG@I?@M A@H<G@ 0@| T@<M JG? N@Q@M@GT <
C@ R<N TJPIB@M 1DI>@ OC@ <=PNDQ@ DI>D?@I0 (PNODI C<N <I PIM@<NJI
A@H<G@ >CDG?M@! <I? CJII@NOGT =@GD@Q@N OC<0O OC@T ><I <I? RDGG C
'A OC@ OMD@M JA A<>0 ?@0@MHDI@N OC<O (PNODI CJI@NOGT =PO PIM@<
5<1?< R<N <=JPO 0J DIAGD>0 N@MDJPN =J?DGT DIEPMT JM FDGG CDH <IT >C
>JPG? =@ M@?P>@? 0J H<ING<PBCO@M idhpedie@sdIfddfense
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KEY TAKEAWAYS

Z 1@GA ?@A@IN@ DN < ?@A@IN@ =<N@? J| EPNODAD><ODJI OC<0O <GG
PN@ KCTND><G AJM>@ 0OJ KMJO@>0 CDHN@GA JM C@MN@GA AMJH [

Z "@<?GT AIM>@ DN <IT AIM>@ OC<O ><| KMJ?P>@ ?@<0OC | DI?DQD?P<
C<Q@ OJ?D@ AIM OC@ AIM>@ OJ =@ ?@@H@7? ?@<?GT

Z $JPM @G@H@ION <M@ M@LPDM@? AJM N@GA ?@A@IN@ <l PIKMJQ

RCD>C OCM@<O@IN DHHDI@IO DIEPMT JM ?@<0OC <I? <IJ=E@>0D

M@<NJI<=G@ ?@BM@@ JA AIM>@ PN@? DI M@NKJIN@ OJ <IJ=E@>
M@<NJI<=G@ A@<M JA DIEPMT JM ?@<0OC

Z 2RJ @S>@KODJIN OJ OC@ PIKMJIQJF@? <OO<>F MPG@ <M@ <I DI?DQD
@S>@NNDQ@ AJM>@ DI M@NKJIIN@ OJ <I DIDOD<G <OO0<>F <I? OC@ ?(
RDOC?M<R<G AMJH OC@ DIDOD<G <OO<>F

Z 2C@ =<00@M@7? RDA@ ?@A@IN@ <NN@MON OC<0O < RJH<IRCJIDN < (
NKJIPN<G <=PN@ H<T PN@ AJM>@ DI N@QGA ?@A@IN@ PI?@M >@MO<LC
>DM>PHNO<I>@N @Q@I!RC@I OC@ OCM@<0 JA C<MH DN 1JO DHH@"L
=<00@M@? RDA@ ?@A@IN@ DN EPNODAD@? RDOC M@NK@>0 0J OC
M@LPDM@H@IO =@><PN@ OC@ <=PN@ DN NJ >JINO<IO OC@ =<00@
DHHDI@I10 OCM@<0 @Q@MT ?<T

Z "@<?GT AIM>@ DN <KKMJKMD<O@ DI N@GA ?@A@IN@ RC@| OC@ <OC
?2@<0OC N@MDJPN =J?DGT DIEPMT <I? DI NJH@ EPMDN?D>0DJIN < N@

Z 2C@ ?POT OJ M@OM@<0O ?J>0OMDI@ DN < >JHHJI G<R MPG@ M@LPDML
0J M@OM@<O DA DO DN N<A@ OJ ?J NJ DINO@<? JA PNDIB ?@<?GT AJ
?@A@IN@ 2C@ NO<I? TIPM BMJPI? ?2J>0OMDI@ DN < MPG@ <GGJRDIB C
?2@A@I?<IO OJ PN@ ?@<?GT AIM>@ DA <KKMJKMD<O@ DI N@GA ?@AC
M@OM@<ODIB

Z 'HK@MA@>0 N@QGA ?@A@IN@ DN < ?@A@IN@ <Q<DG<=G@ RC@I! OC(
CJI@NO =PO PIM@<NJI<=G@ =@GD@A OC<O AJM>@ DN I@>@NN<MT C
DIEPMT JM ?@<0C 'HK@MA@>0 N@GA ?@A@IN@ M@?P>@N OC@ N@
JAA@IN@ =PO ?J@N 13O M@NPGO DI <>LPDOO<G
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EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

1>JO00aN RDA@ "D<I@ >JINO<IOGT KCTND><GGT <=PN@N CDH -1@ IDB(
"D<I@ DN NG@@KDIB 1>JO0O KG<>@N < KDGGJR JQ@M C@M A<>@ <I?
I<] 1>JO0 ?@A@I? <B<DINO < >C<MB@ JA >MDHDI<G CIHBeD?@ =T >G<I
defense 5CT JM RCT 1JO

O@<Rodriguez v. State1 5 ? 'l Rodrigue2OC@ ?@A@I17?<IO

R<N >JIQD>0@7? JA HPM?@M <I? <OO@HKO@? HPM?@M 2C@ ?@A@I?<
<KK@<G@? CDN >JIQD>0ODJIN JI OC@ BMJPI? OC<Ouna@neBasi ?D? 1J0O
M@E@>0 @<>C @G@H@I0O JAN@GA ?@A@IN@ "D? OC@ 'JPMO JA KK
PKCJIG? OC@ ?@A@I?<I0aN >JIQD>0ODJIN 2C@ ><N@ DN <Q<DG<=G@ <
COOK RRR G@SDNJI@ >JH GS ><N@G<R

AM@ @><N@G<R <>0DJI -*%@0!<N@"@0<DG AJMH<O $3** NJPM>@" =:
@<M>C2@MH _@,E2 2,B< <<?E @>%5 N@<M>C$G<B T G GJ> $!*-5
O0@<Bhuler v. Babbitt $ 1PKK ? 'l ShulerOC@ ?@A@I17?<I0

NCJO <I? FDGG@? < BMDUUGT =@<M OC<0 >C<MB@? CDH RCDG@ C@
K<NOPM@ OJ H<F@ NPM@ CDN NC@@K R@M@ N<A@ 2C@ NC@@K C
NP=E@>0@7? OJ N@Q@M<G =@<M <O0O<>FN 2C@ $DNC <I? 5DG?GDA@
OCOM@<AO@M ADI@? OC@ ?@A@I?<IO PI?@M OC@ #1?<IB@M@? 1K(C
?2@A@I1?<I0 >G<belfaiefense <B<DINO OC@ =@<M 2C@ $DNC <I? 5DG?GL
1@MQD>@ MPG@? OC<0 OpVveieA@I@<t@O<>F <I? >JPG? 1JO >G<DH
N@GA ?2@A@IN@ "D? OC@ 31 "DNOMD>0 JPMO AJM OC@ "DNOMD>0 J
OC@ ADI@ 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF

COOK RRR BDG<GDQ@NOJ>FBMJR@MN JMB ?J>PH@ION 1CPG@MA4N -



http://www.lexisone.com/lx1/caselaw/freecaselaw?action=OCLGetCaseDetail&format=FULL&sourceID=bcdba&searchTerm=eNjT.TNga.aadj.ecGW&searchFlag=y&l1loc=FCLOW
http://www.lexisone.com/lx1/caselaw/freecaselaw?action=OCLGetCaseDetail&format=FULL&sourceID=bcdba&searchTerm=eNjT.TNga.aadj.ecGW&searchFlag=y&l1loc=FCLOW
http://www.lexisone.com/lx1/caselaw/freecaselaw?action=OCLGetCaseDetail&format=FULL&sourceID=bcdba&searchTerm=eNjT.TNga.aadj.ecGW&searchFlag=y&l1loc=FCLOW
http://www.gilalivestockgrowers.org/documents/ShulerVsBabbitt.pdf
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LAW AND ETHICS: THE MENENDEZ BROTHERS

5@M@ 2C@T #IODOG@? OJ < (PMT 'INOMP>0DJI JI ' HK@MA@>0 1@GA "@A

O@<Menendez v. Terhune$ ? 2C@ ><N@ DN <Q<DG<=G@ <O OCDN
GDIFCOOK ><N@N EPNOD< >JH PN >JPMO JA <KK@<GN $

*TG@ <I? #MD> +@l@I?@U R@M@ OMD@? <I1? >JIQD>0@7? JA HPM?@M <I7?:
0J >JHHDO HPM?@M JA OC@DM K<M@ION 2C@M@ R@M@ ORJ N@MD@N
OMD<G RCD>C C<? ORJN@K<M<O@ EPMD@N M@NPGO@? DI ORJ CPIB E
OMD<G OC@ =MJOC@MN DIOMJI?P>@7? @QD?@I1>@ JA N@SP<G <=PN@ =T
OC@ >JPMO DINOMP>0O@? np@fettMdalfidefense 2C@ DHK@MA@>0 N@GA
?7@A@IN@ EPMT DINOMP>0ODJI R<N =<N@? hcoe@beiiuEzddldhle
fearOC<O OC@DM A<OC@M RIPG? CPMéndévideR@GCTed@ids ?

<>>@NN@? ,JO@H=@M COOK ><N@N EPNOD< >JH PN
>JPMO JA <KK@<GN $ 2C@ N@>J1? OMD<G 0OJJF KG<>@ DI AMJI(
JA JI@ EPMT <I? M@NPGO@? DI OC@ >JIQD>0ODJIN "PMDIB OC@ N@>JI? Ol
@QD?@I>@ JA <=PN@ R<N @S>GP?@? *TG@ +@I@I1?7@U M@APN@? OJ O
R<NhoEPMT DINOMP>QObnplelfect self-defense  AO@M N@IO@I>DIB OC@
=MJOC@MN K@ODODJI@? AJM < RMDO JA C<=@<N >JMKPN =<N@? JI N@Q
DI>GP?DIB OC@ @S>GPNDJI JA OC@ <=PN@ @QD?@I>@ <I? A<DGPM@ 0OJ
JI DHK@MA@>0 N@GNemAG@RN@Terhune$ ?
<>>@NN@7? ,JQ@H=@M COOK ><N@N EPNOD< >JH PN >JPMO JA <KK@<G
$ 2C@ 31 'JPMO JA KK@<GN AJM OC@ ,DIOC IDM>PDO <A/
OC@ ?DNOMD>0 >JPMOaN ?@ID<G JA OC@ K@ODODJI JI BMJPI?N OC<O O
DINPAAD>D@I0 @QD?@I1>@ OJ NPKKIMO OC@ EPMT DINOMP>0ODJI JI DHK(
?7@A@IN@ <I1? 1J AJP1?<ODJI OJ NPKKIMO OC@ <?HDNND=DGDOT JA OC@ «
<=PN@ 2C@ >JPMO C@G? OC<0O OC@ @QD?@I>@ >JlniDMiax? OC@M@ R:
OCM@<0O JAN@MDJPN =J?DGT DIEPMT JM ?@<0OC RC@| OC@ =MJOC@MN
K<M@ION

2C@ A<>ON JAOC@ ><N@ <M@ GPMD? #QD?@I>@ DI>GP?@? OC@ N@SP
=JTN =T OC@DM A<OC@M NPMM@KODODJPNGT O<K@? KNT>CJOC@M<K
NKM@@N A<=MD><O0@? H<AD< CDO NOJMD@N <I? <GG@B@? RDGG O<HI
=MJOC@MN <AO@M OC@ K<M@ION R@M@ FDGG@?

"J TJP OCDIF OC@ +@I@1?@U ><N@ NCJIPG? C<Q@ =@@| OM@<0@? <
>CDG? NTI?MJH@_ ><N@ @<NDIB OC@ M@hkbeMeRr@BEEIRDIB
AJM < EPMT DINOMP*@pelfdtt self-defense

IC@>F TIPM <INR@M PNDIB OC@ <INR@M F@T <O OC@ @1? JA OC@ >C<KCc


http://cases.justia.com/us-court-of-appeals/F3/422/1012/569492
http://cases.justia.com/us-court-of-appeals/F3/422/1012/569492
http://cases.justia.com/us-court-of-appeals/F3/422/1012/569492
http://cases.justia.com/us-court-of-appeals/F3/422/1012/569492
http://cases.justia.com/us-court-of-appeals/F3/422/1012/569492
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Menendez Brothers Video

*TG@ <I? #MDF +@1@1?@U ,@RN 0@KJIMO

I@RN NOJMT JI OC@ >JIQD>0DJI JA OC@ +@1@1?@U =MIJOC@MN DN KM@
QD?@J

>GD>F OJN@@ QD?@J

1@GA"@A@IN@


http://www.youtube.com/v/SFWLYealwa8
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5.3 Other Use-of-Force Defenses

?@A@IN@ OC<O <GGJRN ¢
?@A@I?<IO OJ ?@A@I? <3O
OC@ N<H@ ?@BM@@ C@ J
>JPG? ?@A@1? CDHN@GA J
C@MN@GA

LEARNING OBJECTIVES

N>@MO<DI OC@ @G@H@ION M@LPDM@? AJM OC@ ?@A@IN@ JA JOC
"@ADI@ M@<G <I? K@MNJI<G KMIK@MOT

#SKG<DI OC@ <KKMJKMD<O@ >DM>PHNO<I>@N <I? ?@BM@ @ JA AIJM>
><|PN@ RC@I| ?@A@I?DIB KMIK@MOT

N>@MO<DI OC@ @G@H@ION M@LPDM@? AJM OC@ ?@A@IN@ JA @E
"DNODIBPDNC ?@A@IN@ JA KMIK@MOT AMIH ?@A@IN@ JA C<=DO<OL
N>@MO<DI OC@ OCM@@ @G@H@ION M@LPDM@? AJM OC@ PN@ JA
?@A@IN@ JA C<=DO<ODJI PI?@M HI?@MI ><NOG@ G<RN

"?@IODAT OCM@ @ >JHHJI A@<OPM@N JA HI?@MI ><NOG@ G<RN
N>@MO<DI OC@ >JINODOPODJI<G K<M<H@O@MN JA OC@ PN@ JA AJN
@IAIM>@H@I10 0J <MM@NO JM <KKM@C@I? >MDHDI<G NPNK@>ON

ND?@ AMIJH N@QGA ?@A@IN@ <?@A@I?<IO ><I G@B<GGT PN@peisbn@ OJ ?(
M@<G JM K@ digpler@ <I? habitation 'l <??DODJlaw enforcemenkl PN@ AJM>@ OJ
<MM@NO JM ><KOPM@ DI?DQD?P<GN RCJ M@<NJI<=GT <KK@<M OJ =@ >JHH
OCDN N@>0DJI OC@ @G@H@ION JAN@Q@M<G PN@ JA AIM>@ ?@A@IN@N
HDI? OC<O OC@N@ ?@A@IN@N ><I =@ NO<OPOJMT >JHHJI GKR K@MA@>0
?@K@I1?DIB JI OC@ A<>ON <I? OC@ EPMDN?D>0DJI

Defense of Others

>>JM?DIB OJ @<MGT >JHHJI G<R < ?@A@I?<I0 >JPG? PN@ AIM>@ 0J ?@A@!
RC@I OC@ ?@A@I?<I0 <I? OC@ K@MNJI ? @gh@di@elaishshifP>C <N <
A<HDGT >JIl@>0DJI +JNO EPMDN?D>0DJIN IJR M@E@>0 OCDN >JHHJI G<R M
2@A@IN@ JA JOC@MN <I? <GGJR < ?@A@ EhglOn @I TWABNEH@ ?@BM@@ OC
IJMNC@ >JPG? PN@ N@ CAGRAGKN® , 5 ? <>>@NN@?

JQ@H=@M COOK N>CJG<M BJIBG@ >JH

N>CJG<M:><N@ ><N@ CG @1 <N;:N?0 <N:QDN JD N>CJG<MM
2CPN DI < H<EJMDOT JA EPMDi¢#EnseDidthers M@LPDM@N OC@ N<H@ @G@
<N N@GA ?@A@IN@ OC@ DI?DQD?P<G ?@A@I?@? HPNO =@ A<>DIB <I PIKM.
<00<>F <I? OC@ ?@A@I?<I0 HPNO PN@ < M@<NJI<=G@ ?@BM@@ JA AIM>(@
=@GD@A OC<0 AIJM>@ DN I@>@NN<MT OJ M@K@G OC@ <OO<>F

C@M OJ
MNC@NDJII<KGGT < ?@A@I1?<I0 PN@N AJM>@ OJ ?@A@I1? <IJOC@M RCJI C<N I3 G
M AIM>@ DIN@GA ?@A@IN@ 31?@M OC@ >JHHJI G<R OC@ ?@A@I1?<I0 >JPG?



http://scholar.google.com/scholar_case?case=14992698629411781257&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=14992698629411781257&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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?@A@IN@ OC<O <GGJIRN <«
?@A@I1?<I0O OJ ?@A@I? M@9

JI?7@<?GT AIM>@

*<|? <|? <ITOCDIB
K@MH<I@IOGT <O0<>C@? (

+JQ<=G@ J=E@>ON

G@B<GGT DA OC@ DI?DQD?P<G ?@A@I?@7? >JPG? IJO PN@ AIM>@ G@B<GG
&JR@Q@M OC@ H<EJMDOT JA NO<O@N IJR <GGJR < ?@A@I?<I10 OJ PN@ AJM
<IJOC@M K@MN.JjeRobably appeddC<O PN@ JA AJM>@ DN EPNODAD@? PI?@MN
>DM>PHNO<E@imnonwealth v. Mirandha . <>>@NN@? ,JOQ@H=@M
COOK RRR NJ>D<G<R >JH NGDK COH >D? NRC@ +J?@G .@I<G

1J7@ <GGJRN OC@ ?@A@IN@ JA <IJOC@M RC@I *"PI?@M OC@ >DM>PHNO<I>
=@GD@Q@N OC@HOJ=@ OC@ K@MNJIRCJHC@ N@@FN OJ KMJO@>0O RJI
PNDIB NP>C KMJO@>0DQ@ AIM>@_ +J?@G .@I<BOPRNDX OC@ ?@A@I?<IO
C<N subijective beli@C<O OC@ DI?DQD?P<G ?@A@I1?@7? >JPG? PN@ AJM>@ G@
?70AQ@QIN@ ?@A@IN@ JA JOC@MN DN <KKMJKMD<O@ PI?@M OC@ +J?@G .@

Example of Defense of Others

G@S <I1? 1C<I@ <NKDMDIB G<R @IAIM>@H@10 JAAD>@MN <M@ K@MAJIMHL
H<I@PQ@M DI < MPM<G <M@< 2C@DM DINOMP>0JM "@QDI DN R<O>CDIB I@:
0J <O0<>F 1C<I@ (PNO <N "@QDI DN <=JPO 0J ?@HJINOM<O@ < O<F@?JRI 2
EJBBDIB DI OC@ <M@< ?<NC@N JQ@M <I? =@BDIN =@<0ODIB G@S 3I?@M OC
G<R MPG@ 2DHHT >JPG? =@ NP>>@NNAPGGT KMIN@>PO@? AJM =<O0@MT
C<Q@ OC@ MDBCO OJ PN@ N@GA ?@A@IN@ ?PMDIB < KM<>ODJ@inyl @PQC
I EPMDN?D>0ODJIN OC<0O <GGJR ?@A@IN@ JA JOC@MN DA DO M@<NJI<=GT <
?@A@IN@ DN R<MM<IO@? 2DHHT >JPG? KMJ=<=GT PN@ OC@ ?@A@IN@ OJ
reasonably appear@€<O G@S R<N <=JPO OJ PIGKRAPGGT <O0O<>F 1C<I@ 'l EPN
OC<O AJGGJR OC@ +J?@G .@I<G J?@ 2DHHT ><I HINO GDF@GT PN@ ?@A@
?@A@IN@ OJ =<O0@MT =@><AN@NPQIBNGBEI<MDGD@Q@7? 1C<I@ C<? OC@
OJPN@ N@GA ?@A@IN@ DI OCDN NDOP<ODJI

Defense of Property

GG EPMDN?D>0DJIN <GGJR DI?DQD?P<Gie¢fedseNdpraidr@ MI?@M

>@MO<DI NK@>DAD@? >DM>PHNO<I>@N .MIK@MOT >Reafiphd@ry JIM K@MN
DN G<I? <I? <ITOCDIB K@MH<I@IOGT <O0O<>C@? OJ DO 2CDN DI>GP?@N < CJ
?@A@IN@ JA OC@ CIJH@ DN T@m=>0R3@? DOA@IN@ JA &<=DO@eBDdal
property DN <IT HIQ<=G@ J=E@>0

'1OC@ H<EJMDOT JA NO<O@N OC@ ?@A@I?<IO ><I PN@ AIM>@ JIGT OJ ?@A
KMJK@MOT DA OC@ ?@A@I7?<I0 C<N <I J=E@>0DQ@GT M@whiktmG@ =@GD
OCM@<0 JA ?<H<B@ ?@NOMP>0DJI JM OCAINRDS BADEHPMG (PMT

‘GHIOMP>0DJIN,J  <>>@NN@? ,JQ@H=@MCOOK RRR EPNOD< >JH
K@MNJI<G KMJK@MOT PND|B

>MDHDI<G ?J>N ><G>MDH COHGD +J?@GC .@I<G J?@ KMJIQD?@N "OC@ |
AIM>@ PKJI JM OJR<M? OC@ K@MNJI JA <IJOC@M DN EPNODAD<=G@ RC@I (
OC<O NP>C AJM>@ DN DHH@?D<O@GT I@>@NN<MT < OJKM@Q@I0 JM O@

P BToMT IM JOC@M OM@NK<NN PKJI G<I? JM < OM@NK<NN <B<DINO JM OC@ F

<R<T JA O<IBD=G@ HJQ<=G@ KMIJK@MOT_ +J?@G .@I<G J?@ Y < 2CPN

-OC@QM 3N@ JA $IM>@ "@A@IN@N


http://www.socialaw.com/slip.htm?cid=19939&sid=119
http://www.justia.com/criminal/docs/calcrim/3400/3476.html
http://www.justia.com/criminal/docs/calcrim/3400/3476.html
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?2@A@I?<IO Cshibjective beli€@C<O AIM>@ DN DHH@?D<O@GT I@>@NN<MT OJ |
IM K@MNJI<G KMJIK@MOT AJM>@ DN <KKMJKMD<O@ PI?@M OC@ +J?@G .@

2C@ <HJPIO JA AJM>@ OC<0O < ?@A@I1?<I0O H<T G@B<GGT PN@ OJ KMJO@>0
KMIK@MQOgadbhablaIM>@ PI?@M OC@ >DM>PHNI<I>@N>>@NN@?
JO@H=@M COOK F<IN<NNO<OPO@N G@NO@M<H< JMB IC<KO@M; M
COHG 2C@ ?@A@I?<I0 ><I <GNJ >C<N@ NIJH@JI@ RCJI NO@<GN K@MNJ
<I? O<F@ OC@ DO@HI=%d®8| 10<0 X <>>@NN@?,JQ@H=@M
COOK RRR>B<>0BJQ KP=>C<K COH1@> < COM@ +J?7@GCG .@I<G
1J7@ KMJQD?@N "OC@ PN@ JA AIM>@ PKJI JM OJR<M? OC@ K@MNJI JA <IJO
RC@I OC@ <>0JM =@GD@Q@N OC<O NP>C AJM>@ DN DHH@?D<O@GT I@>(
O<IBD=G@ HJQ<=G@ KMIJK@MOT_ +J?@G .@I<G J?@ Y = 'IB@I@M<G C
.@I<G 1J?7@ <I? HINO NO<O@N ?J IJO <POCJIMDik@dG@ceNI@ KMJO@>0
KMIJK@MOT JOC@M OC<I OC@ CIH@ PI?@M <ITHBM:BKNOKIXY@N
<>>@NN@? ,JO@H=@M COOK G<R EPNOD<>JH AGJMD?<>J?@N  2DOG@f¢
>C<KO@M . COHG

Example of Defense of Property

J@GN@T N@@N )@DOC C@M NO@K=MJOC@M <KKMJ<>CDIB C@M =M<I? |@
C<I? 'O <KK@<MN OC<0O )@DOC DN <=JPO 0J N>M<K@ OC@ K<DIO JI OC@ ?JJ
OCDN F@T Y@GN@T O<>FG@N )@DOC OJ KM@Q@IO CDH AMJH Q<I?<GDUDIE
KMJ=<=GT P@svbnablaJM>@ PI1?7@M OC@ >DM>PHNO<I>@N <I? ><| >G<DH ?@/
KMIK@MOT <N < ?@A@IN@ OJ =<O0@MT 'A)@DOC O@NODAD@N OC<O C@
J@AGN@T OC@ F@T RCD>C NC@ G@AO DIOC@ CIPN@ OC@ <O0O<>F >JPG?
OMD@M JA A<>0 ?@O0@MHDI @b Qiuel easBrABéM Y@GN@T OJ =@GD@Q@ )(
R<N <=JPO 0OJ ?<H<B@ C@M KMJK@MOT 'l EPMDN?D>0DJIN OC<0O AJGGJR O(
1J?7@ )@GN@T ><I KMJ=<=GT PN@ ?@QA@IN@ JA KMIK@MOT <N < ?@A@IN@ (
DN >G@elbbyr@GD@Q@? OC<O AIM>@ R<N DHH@?D<O@GT I@>@NN<MT OJ |
K@MNJI<G KMIJK@MOT DI OCDN NDOP<ODJI -A>JPMN@ DA)@GN@T KPGGN
Y@DOC NC@ >JPG? IJO >G<DH ?@A@IN@ JA KMIK@MOT =@><PN@ ?@<?GT
EPNODAD<=G@ 0OJ KMJO@>0 M@<G JM K@MNJI<G KMIK@MOT AMJH C<MH

Ejection of Trespasser

NDHKG@ OM@NK<NN@M DN <I DI?DQD?P<G RCJ DN KM@N@I0O JI M@<G KM.

>JIN@IO JAOC@ JRI@M .MIK@MOT JRI@MN C<Q@ @feCOM@BYK=NRE@BNOJI
PI?7@M >@MO<DI NK@>DAD@? >DM>PHNO<I>@N

+JNO NO<O@N <POCIJMDU@ OC@ @E@>0ODJI JA < OM@NK<NN@M DA OC@ O
G@<Q@ <I? A<DGN 0OJ >JHKGT RDOCDI < M@<IMKS-F@ QBHANN@?
JQ@H=@M COOK G<RIJI@>G@ >JH @R E@MN@T > OC@ I@QR E@QMN@

-OC@QM 3N@ JA $IM>@ "@A@IN@N


http://kansasstatutes.lesterama.org/Chapter_21/Article_32/21-3213.html
http://kansasstatutes.lesterama.org/Chapter_21/Article_32/21-3213.html
http://www.cga.ct.gov/2009/pub/chap951.htm#Sec53a-21.htm
http://law.justia.com/florida/codes/2007/TitleXLVI/chapter776/776_031.html
http://law.justia.com/florida/codes/2007/TitleXLVI/chapter776/776_031.html
http://law.onecle.com/new-jersey/2c-the-new-jersey-code-of-criminal-justice/3-6.html
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?2@A@IN@ OC<0O <GGJRN (C
?@A@I1?<I0 OJ ?@A@I? OC(@
PNDIB ?@<?GT AJM>@ DA C
C<N <l J=E@>0ODQ@GT M@4
A@<M OC<O <| DIOMP?@M HR
N@MDJPN =J?DGT DIEPMT J
0J OC@ CIJH@aN J>>PK<ION

+J?@MI G<RN OC<0O <GGJR

JA?@<?GT AIM>@ DI 7@A@
C<=DO0O<0DJI

-OC@M 3N@ JA $IM>@ "

>MDHDI<G EPNOD>@ 2COQHM&@BM@ @ JA AIM>@ OC<0 ><I =@ PN@? OJ QE@:
OM@NK<Nkz@ddmzile fordel?@M OC@ >DM>PHNB<IH@R Y <>>@NN@?
JO@H=@M COOK >JJGD>@ G@BDN NO<O@ D< PN >JJG D>@
?2@A<PGO <NK ><0@BJMT =DGGDIAJ N@MQD>@ DJR<>J?@ B<"@HRBD
AIJM>@ DN I@Q@M M@<NJI<=G@ OJ @E@>0 < OM@NK<NN@M PIG@NN OC@
DHHDI@IO ?@<?GT AIJM>@ <B<DINO OC@ ?@A@I?<I0 JMStdeecaMizpDQD?P
"I>F@O 5 5<NC KK <>>@NN@? ,JQ@H=@M

COOK N>CJG<M BJIBG@ >JH N>CJIG<M:><N@ ><N@ L

10<0@ Q IPMG@T CG @I <N:N?0  <N:TG®<?GT AIM>@ PI?@M OC@N@
>DM>PHNO<I>@N DN EPB&Eisia2IMlefense of others not@E@>0DJI JA
OM@NK<NN@M

Example of Ejection of Trespasser

1<H N@@N PMO NDOODIB JI CDN G<RI 1<H BJ@N PK OJ PMO <I? <NFN CDH C
<GJIB _ PMO GJJFN PK =PO ?J@N IJO NO<I? 1<H BJ@N DIOJ OC@ CIPN@ <I? "
@IAIM>@H@IO =PO OC@T DIAJMH 1<H OC<O OC@M@ DN < GJ><G @H@MBQ@
>JH@ <I? @E@>0 PMO AIJM <O G@<NO ADQ@ CJPMN 1<H BJ@N =<>F JPOND:!
DN IJR NKM<RG@? JPO <>MJNN OC@ G<RI 1<H BM<=N PMO GDAON CDH 0OJ (
KPNC@N CDH JAA OC@ G<RI <I? JIOJ OC@ ND?@R<GF 1<HepedtkMdEt<=GT PN(
trespasser <N < ?7@A@IN@ OJ =<OO0@MT JA PMO 1<H <NF@? PMO OC@ OM@!
<I? PMO DBIIM@? CDH 1<HaN <OO@HKO 0J M@GT JI G<R @IAIM>@H@I0O R<
PINP>>@NNAPG 1<HaN PN@ JA JI?@<?GT AIM>@ <KK@<MN J=E@>0DQ@GT
1<HaN @E@>0DJI JA < OM@NK<NN@M DN HINO GDF@GT <KKMJKMD<O@ PI?

Defense of Habitation

Defense of habitation DN < ?@A@IN@ OC<0O <KKGD@N NK@>DAD><GGT 0OJ OC
residenceO @<MGT >JHHJI G<R < K@MNJlaN CIJH@ R<N <N N<>M@? <N CDN JN
<I? 2@<?GT AIM>@ >JPG? =@ @HKGJT@? OJ KMJO@>0 DO 2C@ H<EJMDOT .
@l<>0@7? HI?@ddtle laws OC<O @H=J?T OCDN >JHHJI G<R ?J>0OMDI@ -OC@M
OC@ PN@ JA ?@<?GT AIM>@ ?@AQ@IN@ JA C<=DO<ODJI B@I@M<GGT AJGGJ
?2QA@IN@ JA KMIK@MOT N@GA ?2@AQIN@ <I? 2@A@IN@ JA JOC@MN 2CPN
C<=DO<0ODJI ?DN>PNNDJI AJ>PN@N KMDH<MDGT JI OC@ PN@ JA ?@<?GT AJN

ca@
) 215@ ADMNO NO<O@ OJ @SK<I? OC@ ?@A@IN@ JA C<=DO<ODJI OJ DI>GP?@

@RMNICIBIM<?] RDOC DON *"H<F@ HT ?<T_ N@GA 2@NE 8@ NO<OPO@

’g gfﬁ,N >S@NN@? ,JQ@H=@M  COOK RRR >JE@AA@MNJI >J PN E@QAA>.

v NE@MDAA;PKGI<?N M@QDN@?;NO<@BOE@N €OBB<I < R<Q@ JA ><NOG@ G<}
HJ?DAD><ODJIN OC<O M@NPGO@? DI HINO NO<O@N M@QDNDIB OC@DM ?(

D%EB&%< 10<0 'Y <>>@NN@?,JQ@H=@M COOK G<RJI@>G@ >JH

| JMD?< >MDH@N COB@OM<GGT OCM@@ @G@H@ION HPNO =@ KM@I
PN@ JA ?2@<?GT AIM>@ DN <KKMJKMD<O@ OJ ?@A@I? C<=DO<ODJI PI?@M F

@A@IN@N


http://law.onecle.com/new-jersey/2c-the-new-jersey-code-of-criminal-justice/3-6.html
http://coolice.legis.state.ia.us/cool-ice/default.asp?category=billinfo&service=iowacode&ga=83&input=704#704.4
http://coolice.legis.state.ia.us/cool-ice/default.asp?category=billinfo&service=iowacode&ga=83&input=704#704.4
http://scholar.google.com/scholar_case?case=11648057948374905030&q=State+v.+Curley&hl=en&as_sdt=2,5&as_ylo=2009
http://scholar.google.com/scholar_case?case=11648057948374905030&q=State+v.+Curley&hl=en&as_sdt=2,5&as_ylo=2009
http://www.co.jefferson.co.us/jeffco/sheriff_uploads/revised_statutes.htm
http://www.co.jefferson.co.us/jeffco/sheriff_uploads/revised_statutes.htm
http://law.onecle.com/florida/crimes/776.013.html
http://law.onecle.com/florida/crimes/776.013.html
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$DMNO OC@ DIOMP?@M HRRE@ENMOHREGDC@ KMJI>@NN JA @I0O@MDIB OC@
JRI@? =T OC@ ?@A@HEG<IA0<0O II' Y <>>@NN@?,JQ@H=@M

COOK G<RIJI@>G@ >JH AGIMD?< >MDH@N 2CDEIS>GP?@N DIOMP?@MN F
<M@ JPOND?@ JMWbil@gE® RCD>C DN OC@ KMJO@>0@? <M@< <MJPI? OC@
1@>JI? OC@ M@ND?@I>@ddBpNaR@| OC@ @IOMT J>>PMN 2CDN @S>GP?@
?2@QD>@Ns@ig@uns OC<O KMJO@>0 PIJ>>PKD@? ?R@GGDIBN RDOC ?@<*~
AJM>Z@ople v. Ceballos ? <>>@NN@? ,JO@H=@M

COOK RDIBN =PAA<GJ @?P G<R =>G> R@= ><G@B/MECUL QT A@1?<I10 HPN
C<Q@ objectively reasonab@GD@A OC<O OC@ DIOMP?@M DIO@I1?N OJ >JHHD(
violenceB<DINO OC@ J>>PK<IO N <AQ@M@DAMDEO Y <>>@NN@?

JQ@H=@M COOK RRR G@B NO<O@ JM PN IMNC@eH®@G .@I<G

1J?7@ KMJQD?@N "90:C@ PN@ JA ?@<?GT AJM>@ DN 1JO EPNODAD<=G@I[PIG(
OC<O[OC@ K@MNJI <B<DINO RCJH OC@ AJM>@ DN PN@? DN <OO@HKODIB C
CDN ?R@GGDIB[JM[<OO@HKODIB OJ >JHHDO[<MNJI =PMBG<MT MJ==@MT JN
A@GJIIDJPN OC@AO[<I? @DOC@M[C<N @HKGIT@? JM OCM@<0@1@7? ?@<?G
JA AIM>@ JOC@M OC<I| ?2@<?GT AIM>@ RIPG? @SKIN@ OC@ <>0JM IM <I1JO
0OJ NP=NO<IOD<G ?<IB@M JA N@MDJPN =J?DGT C<MH_ +J?@G .@I<G J?@ Y

2C@ H<EJMDOT JA NO<O@Na ><NOG @datR rettHEaDNRCAT DIND?@ OC@
CIH@G<NF<10<0 Y = <>>@NN@? ,JQ@H=@M
COOK 0OJP>CIBJ >JH GBG>IOM <FNO<ON 10<OPO@N 2DOG@ !C<KO@M 1@
$GIMD?<aN ><NOG@ G<R >M@<O@N < KM@NPHKODJI OC<O OC@ ?@A@I?<I(
JA DHHDI@I0 K@MDG JA ?@<0C JM BM@<O0 =J?DGT DIEPMT RC@I| OC@ DIOM
PIG<RAPG JM AIM>@APG@IONT 1l Y <>>@NN@? ,JQ@H=@M
COOK G<RJI@>G@ >JH AGIMD?< >MDH@N 2CDGIOHBK@GN OC@ KMIN@>P(
OdisproveOC@ ?@A@I1?<I0aN M@<NJI<=G@ =@GD@A JA ?@<0C JM BM@<O =,
<M@<NJI<=G@ ?JP=0O RCD>C DN @SOM@H@GT ?DAAD>PGO ??DODJI<G A@
G<RN <ti@ immunity  <I? criminal immunity ~AMJH KMIJN@>POBIIY

= <>@NN@? ,JQ@H=@M COOK RRR DGB<BJQ G@BDNG<ODJI DG>N
DG>N <NK"J><H@ &MO >0" IC<K>0 Immunity from
prosecution H@<IN OC<0 < ?@A@I1?<I0 RCJ >JHKGD@N RDOC OC@ ><NOG@ G
M@LPDM@H@ION ><I1JO =@ NP@? AIJM ?<H<B@N JM KMIN@>PO@? AJM < >M
JM ?@<0C OJ OC@ DIOMP?@M
2C@ KMJO@>0@? <M@< <MJPI? OC@
CJH@ OC<O DN PNP<GGT JD

DI>GP?@7? DI 7@A@IN@ JA
C<=DO0O<0DJI

"@QD>@ OC<O DN ?@NDBI@? OJ NCJJO
<| DIOMP?@M RC@I < CJH@|DN
@o@M@?

2C@ ?@A@I1?<10 ><I1J0 =@ NP@?
AIM ?<H<B@N

2C@ ?2@A@I1?<10 ><I1JO =@
KMIN@>PO@? AIM < >MDH(

\J

-OC@QM 3N@ JA $IM>@ "@A@IN@N


http://law.onecle.com/florida/crimes/776.013.html
http://wings.buffalo.edu/law/bclc/web/calceballos.htm
http://www.leg.state.or.us/ors/161.html
http://touchngo.com/lglcntr/akstats/Statutes/Title11/Chapter81/Section335.htm
http://law.onecle.com/florida/crimes/776.013.html
http://www.ilga.gov/legislation/ilcs/ilcs4.asp?DocName=072000050HArt.+7&ActID=1876&ChapAct=720
http://www.ilga.gov/legislation/ilcs/ilcs4.asp?DocName=072000050HArt.+7&ActID=1876&ChapAct=720
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Figure 5.4Crack the Code

Example of Defense of Habitation under a Castle Law

,<0@ <CJH@JRI@M RDOC OCM@@ >CDG?M@! C@<MN OC@ AMJIO ?JIM JK(
OC@ IDBCO ,<O@ M@HJQ@N < C<I?BPI AMJH OC@ IDBCONO<I? <I? >SM@ @KN
OC@ NO<DMN &@ N@@N J= ODKOJ@DIB OJR<M? CDN ?<PBCO@MaN =@?MJ
FDGGN J= 3IAJMOPI<O@GT J=DN ,<O@aN ?<PBCO@MaN =JTAMD@I? RCJR
@l0@M C@M =@?MJJH AJM < G<O@ IDBCO B@O OJB@OC@M ,<O@ >JPG? Kl
?@A@IN@rdikction of habitation PI?@M HI?@MI ><NOG@ G<RN DI HINO
EPMDN?D>0ODJIN J=eRH&?@10J <bccupied residence 'O DN ?DAAD>PGO 0OJ D?@!I(
DI?DQD?P<GN DI OC@ ?<MF <I? 0J <N>@MO<DI OC@DM HJODQ@N AIM @10@
RDOCJPO OC@ JRI@MaN >JIN@IO ahjedtielyRedsonakbléM ,<O@ OJ A@@G
OCM@<0@I@7? =T J=aN KM@N@I>@ <I? OJ PN@ ?@<?GT AIM>@ OJ KMJO@>
M@ND?@ION 'A ,<O@ DN NP>>@NNAPG RDOC CDN 1@A@&NEVMOEERDGG <GI
SuitAJM ?<H<B@N DA OC@ ><NOG@ G<R DI CDN EPMDN?D>0DJI KMJQD?@N C

IC<IB@ OC@ @S<HKG@ RDOC ,<O@ <I? J=NJOC<0O J= @IO@MN OC@ M@NL
?<T <1? ,<O@ D?@IODAD@N CDH <N CDN ?<PBCO@MaN =JTAMD@I? 3I?7@M O
>DM>PHNO<I>@N OC@ KMJIJN@>PODJI >JPG? M@=PO <IT KM@NPHKODJI OC<
R@M@ J=E@>0DQ@GT M@<NJI<=G@ M@<NJI<=G@ K@MNJI RIPG? <NF J=

-OC@QM 3N@ JA $IM>@ "@A@IN@N



IC<KO@M

IMDHDI<G "@A@IN@N .<MO

@IO@MDIB OC@ M@ND?@I>@ =@AIJM@ NCJJODIB <I? FDGGDIB CDH 2C@ OM
?2@0@MHDI@ OC<0 ,<O@aN DIO@IO R<N 1JO OJ KMJO@>0 CDHN®IGA <I? CDI
J= RCD>C RIPG? =@ H<GD>@ <AJIM@OCJPBCO 'A ,<O@aN <>0ODJIN <M@ 1JO
?2@A@IN@ JA C<=DO<0ODJI C@ >JPG? =@ >C<MB@? RDOC <I? >JIQD>0@7? JA /
HPM?@M DI OCDN NDOP<ODJI

Use of Force in Arrest and Apprehension of Criminal Suspects

->><NDJI<GGT G<R @IAIM>@H@|®HREO@NED>0P<0@ <I <MM@NO JM <KKI
>MDHDI<G NPNK @apr2f@tePN@ JA AIM>@ ?PMDIB <I <MM@NO JM <KKM@C(
JK@M<0@ <N < ?@A@IN@ 0OJ <NN<PGO =<00@MT A<GN@ DHKMDNJIH@IO
>MDHDI<G CJHD>D?@ O @<MGT >JHHJI G<R G<R @IAIM>@H@I0 >JPG? PN
1J1?7@<?GT AIM>@ OJ <MM@NO <I DI?DQD?P<G AJM < HDN?@H@<IIM <I? M@<
?2@<?GT AIM>@ OJ <MM@NO <I DiPipQDTHT AIMDOMI G<R @IAIM>@H@I0aN
<=DGDOT 0J PN@ ?@<?GT AJM>@ DN BJQ@MI@? =T OC@ 31 !JINODOPODJI

2C@ 31 1IPKM@H@ 'JPMO >G<MDAD@? OC@ >JINODOPODJI<G NO<I?<M? AIJM
PN@ JA ?@<?GT Alldmd@d3ke v. GarneB3 1 'l GarnerOC@ 'JPMO
DIQ<GD?<0@? < 2@II@NN@@ NO<OPO@ OC<0O <GGJR@? G<R@IAIM>@H@I(
?2@BM@@ JA AIM>@ OJ <KKM@C@I? <I? <MM@NO < AG@@DIB A@GJI 2C@ G
DIGarnek?HDOO@? OC<O C@ NCJO <I? FDGG@? < NPNK@>0 M@<NJI<=GT =(
unarmed2C@ 'JPMO C@G? OC<O OC@ $JPMOC H@I?H@IO BJQ@MI@? G<R @I
PN@ JA ?@<?GT AJM>@ DI OCDN NDOP<ODJI =@><PN@ OCE@eRN®@ JA ?@<?G
2CPN G<R @IAIM>@H@10aN PN@ JA ?@<?GT AJM>@ HPNO =@ N>MPODIDU@
NO<I?<M? JA >JINODOP€&BdRAbleness>IJM?DIB OJ OC@ 'JPMO OC@ JIGT
>JINODOPODJI<GGT M@<NJI<=G@ >DM>PHNO<I>@N PI?@M RCD>C G<R @IAJ]
?2@<?GT AIM>@ OJ <MM@NO JM <KKM@C@I? < AG@@DIB A@GJI DN RC@I G<
KMJ=<=G@ ><PN@ OJ =@GD@Q@ OC<O OC@ NPNK@>0 KIN@N < NDBIDAD>:
N@MDJPN KCTND><G DIEPMT OJ OC@ JAAD>@M JM JOC@MN

IPMM@IOGT HIJNO EPMDN?D>0ODJIN C<Q@ NO<OPO@N KMJO@>ODIB G<R @I
PN@ JA AIM>@ RC@1 @AA@>0P<0ODIB <I| <MM@NO JM <KKM@C@I?DIB < AG@
GarnerOC@N@ NO<OPO@N HPNO M@NOMD>0 OC@ G<RAPG PN@ JA ?@<?G’
?2@<?GT NDOP<ODJIN 'A< G<R @IAIM>@H@I0 JAAD>@M @S>@@?N OC@ PN
PI?@M OC@ >DM>PHNO<I>@N OC@ G<R @IAIM>@H@I10 JAAD>@M >JPG? =@
crimeJM NP@? éiyMdamagedM =JOC

Example of Reasonable Force by Law Enforcement to Arrest

0@QD@R OC@ @S<4ExKaT@mM ''OMJ?P>0DJI OJ IMDHDI1@*<DJI
#S<HKG@ JA 'MDHDI<G *<R 'NINR@N @S<HKG@ *DI?< KPON < =M< DI C@M KP

RDOCJPO K<TDIB AJM DO <O <l @SK@INDQ@ ?@K<MOH@IO NOIM@ 5C@]I NC

-OC@QM 3N@ JA $IM>@ "@A@IN@N


http://scholar.google.com/scholar_case?case=5843997099226288287&q=Tennessee+v.+Garner&hl=en&as_sdt=2,5
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OC@ NOJM@ <I<G<MH DN <>0DQ<O0@? *DI?<=@BDIN NKMDIODIB ?JRI OC@
KJGD>@ JAAD>@M EPNO C<KK@IN OJ =@ ?MDQDIB =T RDOC OC@ RDI?JR JA
&@ C@<MN OC@ NOIM@ <G<MH N@@N *DI?< MPIIDIB <I? =@BDIN NCJJODIB
><M *DI?< DN NCJO DI OC@ G@B <I? >JGG<KN@N 'l OCDN @S<HKG@ 1J A<>0
OC<0 *DI?< KIN@N < KJIO@ab<GCGV@<0 OJ 1JGDI IM JOC@MN 2C@ A<>0 OC
DN MPIIDIB ?JRI OC@ NOM@ @O <I? <l <G<MH DN BJDIB JAA ?J@N 1JO ?@HJINC
*DI?< C<N >JHHDOO@? < >MDH@ 1@>@NNDO<ODIB ?@<?GT AIM>@ OJ <MM@
PN@ Ji@dndeadly AIM>@ OJ <MM@NO *DI?< NP>C <N CDN C<I?N JM KINND=G
JM 2<N@M OJ NP=?P@ C@M uAatDi@ekDINJGDI PN@N < ADM@<MH OJ NP=?P@ (
OC@ PODGDU<ODJI JA ?@<?GT AJM>@ DN @S>@NNDQ@ PI?@M OC@N@ >D|
1J?2@A@IN@ OJ <NN<PGO RDOC < ?@<?GT R@<KJI JM OJ <OO@HKO@? HPM?

IC<IB@ OCDN @S<HKG@ <I? DH<BDI@ OC<O 1JGDI KPGGN JQ@M <I? <OO@HK
*DI?< M@HJIQ@N < BPI AMJH C@M KPMN@ 3I?7@M HINO HI?@MI NO<OPO@N
C<Q@ < ?POT OJ M@OM@<O <I? ><I PN@ ?@<?GT AIM>@ OJ <MM@NO JM <Kk
GarnerDO DN M@<NJI<=G@ OJ = @GD@Q@ OC<O *DI?< KIN@N < ?<IB@M JA ?(
=J?DGT DIEPMT OJ lJGDI JM JOC@MN 2CPN 1JGDI ><I| >JINGH20l @pH<GEL T PN(
KMJO@>0O CDHN@GA <I? OC@ KP=GD> AMJH C<MH DI OCDN NDOP<ODJI ,JOC
KMJ=<=GTssdemeanolJO <felony &JR@Q@M DO DN *DI?<aN @SCD=DODJI JA ?@
AIM>@ OJ M@NDNO <MM@NO OC<O OMDBB@MN 1JGDIaN ?@<?GT AIM>@ MC(
>DM>PHNO<I>@N !JGDlaN PN@ JA ?@<?GT AJM>@ DN EPNODAD@? <I? ><I JK
?@A@IN@ DI < >MDHDI<G KMIN@>PODJI JM >DQDG NPDO AJM ?<H<B@N

-OC@QM 3N@ JA $IM>@ "@A@IN@N



IC<KO@M !'MDHDI<G "@A@IN@N .<MO

Figure 5.5

-OC@M 3N@ JA $IM>@ "@A@IN@N
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KEY TAKEAWAYS

Z"@A@IN@ JA JOC@MN C<N OC@ N<H@ @G@H@ION <N N@GA ?@A@IN
?@A@I?7@? HPNO =@ A<>DIB <l PIKMJQJF@? DHHDI@IO <OO<>F <|? OC
?@A@I?<I0O HPNO PN@ < M@<NJI<=G@ ?@BM@ @ JA AIM>@ RDOC < M(
OC<0O AJM>@ DN I@>@NN<MT OJ M@K@G OC@ <OO<>F

Z 0@<G KMIK@MOT DN G<I? <I? <ITOCDIB K@MH<I@IOGT <OO0<>C@? OJ [
KMJIJK@MOT DN <IT HIQ<=G@ J=E@>0

Z 2C@ ?@A@I?<IO ><I PN@ NI?7@<?GT AIM>@ OJ ?@A@I? M@<G JM K@M
KMJIJK@MOT DA OC@ ?@A@I1?<I0 C<N <l J=E@>0DQ@GT M@<NJI<=G@ :
DHHDI@10 OCM@<0 JA ?<H<B@ ?@NOMP>0DJI JM OC@AO RDGG J>>F

Z MIK@MOT JRI@MN ><I PN@ M@<NJI<=G@ NI?@<?GT AIM>@ OJ @QE@>
OM@NK<NN@M <AO@M ADMNO <NFDIB OC@ OM@NK<NN@M OJ G@<Q

Z -IGT NI?@<?GT AIM>@ H<T =@ PN@? OJ ?@A@I|? KMIK@MOT ?@<?GT ,
=@ PN@? OJ 7@A@I? C<=DO<ODJI

Z 2C@ ?@A@I?<IO ><I PN@ ?@<?GT AIM>@ OJ ?@A@I? C<=DO<O0DJI PI?(C
><NOG@ G<RN DA <I DIOMP?@M @IO@MN J>>PKD@? KM@HDN@N <I?
C<N<IJ=E@>0DQ@GT M@<NJI<=G@ =@GD@A OC<O OC@ DIOMP?@M
DIEPM@ JM FDGG OC@ J>>PK<ION

Z +J?@MI ><NOG@ G<RN <=JGDNC OC@ ?POT OJ M@OM@<O RC@I DIND’
J>><NDJI<GGT DI>GP?@ < KM@NPHKODJI OC<O OC@ ?@A@I?<IO C<N <
J=E@>0DQ@GT M@<NJI<=G@ =@GD@A OC@ DIOMP?@M DN BJDIB OJ
FDGG OC@ J>>PK<ION <I? KMJQD?@ >DQDG <I? >MDHDI<G DHHPIDOT £
KMIN@>PODJI

Z 3IN@ JA?@<?GT AIM>@ =T G<R @IAIM>@H@IO DN >JIND?@M@7? < N@L
OC@ $JPMOC H@I?H@IO NJ G<R @IAIM>@H@I10 ><IIJO PN@ ?@<?GT £
<KKM@C@I1? IM <MM@NO < >MDHDI<G NPNK@>0 PIG@NN OC@M@ DN
=@GD@Q@ OC@ NPNK@>0O RDGG DIAGD>0 N@MDJPN KCTND><G DIEF
JAAD>@M JM JOC@MN

-OC@M 3N@ JA $IM>@ "@A@IN@N
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EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

+@G<ID@ R<O>C@N <N @OOT Q@M=<GGT <=PN@N JGG@@| @OOT
RCJ Q@M=<GGT <=PN@? +@G<ID@ DI OC@ K<NO @OOT ><GGN JGGC(C
<|1? BDQ@N C@M < ADMH NCJQ@ +@G<ID@ R<GFN PK =@CDI? @OOT
FIDA@ AMJH C@M KI>F@O <I? KGPIB@N OC@ FIDA@ DIOJ @OOTaN =<
NPAA@MN DIO@MI<G DIEPMD@N <I? GO@M ?D@N <l +@G<ID@ PN@
<N < ?@A@IN@ OJ >MDHDI<G CJHD>D?@ 5CT JM RCT 1JO
O@<Tommonwealth v. Alexandet # ? | AlexanderOC@
?2@A@I1?<I0 R<N >JIQD>0@? JA =M<I?DNCDIB < R@<KJI RC@I| C@ KJDIO
unloadedMDAG@ <O <I DI?DQD?P<G RCJ R<N M@KJINN@NNDIB CDN Q@C
<BBM@NNDQ@ <I? =@GGDB@M@IO H<ll@M "D? OC@ 1PKM@H@ !JPMC(
PKCJIG? OC@ ?@A@I?<I0aN >JIQD>0DJI 2C@ ><N@ DN <Q<DG<=G@ <C
COOK ><N@G<R ADI?G<R >JH Q< NPKM@H®@ >JPMO COHG
O0@<PDutton v. Hayes-Pupkb | Dutton < G<R
@IAIM>@H@10 JAAD>@M <NF@? OC@ QD>ODH AJM C@M I<H@ <I? ?<C
<AO@M NC@ <GG@B@?GT NKM<T@? C@M I@DBC=JMN RDOC < CIN@
M@APN@? OJ M@NKJI? <I? OC@ G<R @IAIM>@H@I10 JAAD>@M C<I|?>P
AIM>@7? C@M DIOJ CDN Q@CD>G@ DIEPMDIB C@M RMDNO 2C@ QD>C
excessivaJM>@ DI <MM@NO "D? OC@ 2@S<N !JPMO JA KK@<GN CJG? C
QD>0ODH C<? OC@ MDBCO OJNP@ OC@ JAAD>@M AJM PN@ JA @S>@!
<MM@NO 2C@ ><N@ DN <Q<DG<€m@KON>XCDEBDBIIBG@ >JH
N>CIG<M;><N@ ><N@ L "POOJIQ &<T@N

.PKFJ CG @I <N;:N?0 <N:QDN

-OC@QM 3N@ JA $IM>@ "@A@IN@N


http://caselaw.findlaw.com/va-supreme-court/1454888.html
http://scholar.google.com/scholar_case?case=17543977294597089197&q=Dutton+v.+Hayes-Pupko&hl=en&as_sdt=2,5&as_vis=1
http://scholar.google.com/scholar_case?case=17543977294597089197&q=Dutton+v.+Hayes-Pupko&hl=en&as_sdt=2,5&as_vis=1
http://scholar.google.com/scholar_case?case=17543977294597089197&q=Dutton+v.+Hayes-Pupko&hl=en&as_sdt=2,5&as_vis=1
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5.4 Defenses Based on Choice

?@A@IN@ OC<O <GGJRN ¢

?@A@I1?<I0 OJ >CJIN@ OJ >
<>MDH@ 0OJ <QJD? < BM@<

LEARNING OBJECTIVES

N>@MO<DI OC@ OCM@@ @G@H@ION M@LPDM@? AJM OC@ >CJD>@
"DNODIBPDNC =@OR@@| OC@ >CJD>@ JA @QDGN ?@A@IN@ <I? OC@
"?@IODAT JI@ >MDH@ OC<O DN IJO EPNODAD<=G@ =T OC@ >CJID>@ JA
OC@ ?PM@NN ?@A@IN@

->><NDJI<KGGT OC@ G<R KMJO@>ON < ?@A@I1?<I0 AMJH >MDHDI<G M@NKJIN
?@A@I7?<IO @sihoicePO OJ >JHHDO OC@ >MDH@ 'l OCDN N@>0ODJI R@ M@C
>CJID>@ JA @QDGN <I? ?2PM@NN ?@A@IN@N

Choice of Evils Defense

2C@hoice of evils defense ><GG@7? OC@ |@>@NNDOT ?@A@IN@ DI NJH@ EPN
KMJO@>ON < ?@A@I1?<I0 AMJH >MDHDI<G M@NKJIND=DGDOT RC@!| OC@ ?@
>MDH@ 0OJ <QJD? < BM@<O@M DHHDI@IO C<MH 3I1?@M OC@ +J?@G .@I<G .
RCD>C OC@ <>O0JM =@GD@Q@N 0OJ =@ |@>@NN<MT 0J <QJD? C<MH JM @QI
KMJQD?@7? OC<O < OC@ C<MH JM @QDG NJPBCO 0OJ =@ <QJD?@7? =T NP>C
OC<I OC<O NJPBCO OJ =@ KM@Q@IO@? =T OC@ G<R ?@ADIDIB OC@ JAA@IN
@I<GI?@Y < 2C@ >CJID>@ JA @QDGN ?@A@IN@ ><I =@ NO<OPOJMT JM
G<R K@MA@>0 JM DHK@MA@>0 ?@K@I1?DIB JI OC@ EPMDN?D>0DJI

2C@ >CJD>@ JA @QDGN ?@QA@IN@ B@I@M<GGT M@LPDM@N OCM@@ @G@
HIM@ OC<I JI@ C<MH OC<0O RDGG J>>PM PI?@M OC@ >DM>PHNO<I>@N 3NP:
<M@ OC@ KMJ?P>0 JA IKOPM@ JM <M@ >DM>PHNO<I>@N =@TJI? OC@ ?@A:
>JIOMJ&iate v. Holmes -CDJ +DN> ? <>>@NN@? ,JOQ@H=@M
COOK RRR N>JI@O NO<O@ JC PN MJ? ?2J>N K?A JCDJ  K#@>JI?
OC@ C<MHN HPNO =@ M<IF@? RDOC JI@ JAOC@ C<MHN M<IF@? HIM@ N@(¢
JOC@M 2C@ M<IFDIB DN B@I@M<GGT PK OJ OC@ G@BDNG<OPM@ JM >JHH.
EPMDN?D>0ODJIN OC@ GJNN JA GDA@ DN I@Q@M EPNODAD<=G@ PI1?@M OC
M<IF@? GJR@M OC<I <IT JOC@VOBWILO<O II' Y <>>@NN@?,JQ@H=@M
COOK RRR GM=>FT BJQ FMN ["$2CDM? OC@ ?@A@I?<I0 HPNO
C<Q@ objectively reasonabl@GD@A OC<O OC@ BM@vwi@aviti2MKI DG T
JH:'_@O<QJD’?@’? =T >JHHDOODIB OC@ >MDH@ OC<O M@NPG@N M@ @ G@NNC
OAM <>>@NN@? ,JQ@H=@M COOK RRRHD>CD@ >JH O@IIl@NN@ @

DHHDI@IO C<MH 2CDN ?@A@BHABO ?GG A O@HKG<O@N Al H<DI C COH >K OI>J?@

><GG@? OC@ |@>@NNDOT
NJH@ EPMDN?D>0ODJIN

?@A@IN@ DI



http://www.sconet.state.oh.us/rod/docs/pdf/98/2004/2004-ohio-7334.pdf
http://www.lrc.ky.gov/krs/503-00/030.PDF
http://www.michie.com/tennessee/lpext.dll?f=templates&fn=main-h.htm&cp=tncode
http://www.michie.com/tennessee/lpext.dll?f=templates&fn=main-h.htm&cp=tncode
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Figure 5.6<entucky Revised Statutes

2C@ >CID>@ JA @QDGN ?@A@IN@ DN M<M@GT PN@? <I? DN B@I@M<GGT J
JM ?@NOMP>0DJI JA KMIK@MOT 5C@1 OC@ ?@A@IN@ DN K@MA@>0 DO M
5C@I OC@ ?@A@IN@ DN DHK@MA@>0O DO M@NPGON DI < M@?P>0DJI DI N
?@A@I?<I0aN >JIQD>0DJI JA < G@NN@M JAA@IN@

Example of the Choice of Evils Defense

2<H<M< B@ON GJNO RCDG@ CDFDIB DI < M@HJO@ HJPIO<DIJPN <M@< AO(
<MJPI? AJM CJPMN RDOC OC@ O@HK@M<OPM@ ?MJKKDIB 2<H<M< ADI?N < (
2<H<M< =M@<FN < RDI?JR <I? >GDH=N DIND?@ -I>@ DIND?@ 2<H<M< KM@K<
><|l@? >CDGD ?MDIFN O<K R<O@M <I? PN@N OC@ O@G@KCJI@ OJ ><GG G«
2<H<M< >JPG? KMJ=<=GT KG@<? <I? KMJQ@ >CJID>@ JA @QDGN <N < ?@A@II
OC@AO DI H<IT EPMDN?D>0DJIN 2<H<M< R<N >JIAMJIO@? RDOC ORJ C<MHN
K@MNJI<G N<A@OT <I? R@GG =@DIB <I? C<MH 0J OC@ M@<G <I? K@MNJI<G
<IJOC@M 2C@ C<MH 0OJ 2<H<M<aN C@<GOC <I? NnA@ SdveRtieQ@
HDIDH<G C<MH OJ KMIJK @ Mk)activdbNeasonalidd =M@<F DIOJ <I? @IO@M < ><=|
<I? PN@ NJH@ JA OC@ NPKKGD@N DINDir@nestBid@MI@N ? @<OC 2CPN
<GOCJPBC 2<H<M< >JHHDOO@? =PMBG<MT <I|? OC@AO DI H<IT EPMDN?D>0LC
RDOC OC@ M@<NJI<=G@ =@GD@A OC<O NC@ R<N N<QDIB C@M JRI GDA@

"@A@IN@N <N@? JI ICID>@
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?@A@IN@ OC<0O <GGJRN <
?2@A@I?<I0O OJ >CJIN@ OJ >
<>MDH@ RC@I| A<>@? RDO
DHHDI@IO <I? J=E@>0DQ@
M@<NJI<=G@ OCM@<0 JA N
=J?DGT DIEPMT JM ?@<0C

OC<0O OC@ C<MH <QJD?@? =T 2<H<M<aN <>0ODJIN R<N BM@<O@M OC<| OC@
=PMBG<MT <I? OC@AO <I? 2<H<M< >JPG? =@ <>LPDOO@? JM C<Q@ C@M N(
M@?P>@7? ?@K@I1?DIB JI OC@ EPMDN?D>0DJI

IC<IB@ OC@ A<>ON DI OC@ KM@>@?DIB @S<HKG@ <I? DH<BDI@ OC<O 2<H:-
<I?E@R@GMT DI <??DODJI OJ OC@ >CDGD <I? O<K R<O@M 2<H<M< >JPG? 1J(
KMIQ@ OC@ ?@A@IN@ JA >CID>@ JA @QDGN OJ OCDN <??DODJI<G OC@AC
2<H<M<aN OC@AO JA OC@ HJI@T <I? E@QR@GMT 2CPN >CJD>@ JA @QDGN >
>MDH@

IC<IB@ OC@ A<>ON DI OC@ KM@>@?DIB @S<HKG@ <I? DH<BDI@ OC<O 2<H=
><=DlaN JRI@OM =@><PN@ C@ M@APN@N OJ <GGJR C@M OJ @IO@M 2<H<M:-
NP>>@NNAPGGT KMJQ@ OC@ ?@A@IN@ JA >CID>@ JA @QDGN PI?7@M OC@
2<H<M<aN GDw@ndrid importa@C<l OC@ ><=DI JRI@MaN 2CPN 2<H<kxk<IIJO

OC@ C<MHN <I? >CJID>@ JA @QDGN ><I1JO EPNODAT >MDHDI<G CJHD>D?@ [

The Duress Defense

'INJH@ EPMDN?D>0DJIN OC@ >CJD>@ JA @QDGN 8@as@ |N@ PR NGB BB D O(
>CJID>@ JA @QDGN DN ?@GD=@M<0O@GT =iRB@l M<DEIGDCODAI =T
I<KOPM@ <I<>0 JA %J? JM >DM>PHNO<I>@N JPOND?@ OC@ ?@A@I?<I0aN >
.@I<G 1J?7@ ?@ADI@N OC@ ?PM@NN ?@A@IN@ <N ~<| <AADMH<ODQ@ ?@A@
@IB<B@? DI OC@ >JI?P>0O[=@><PN@ C@ R<N >J@M>@7? OJ ?J NJ =T OC@ PN¢
OJPN@ PIG<RAPG AJM>@ <B<DINO CDN K@MNJI JM OC@ K@MNJI JA <IJOC@
J?7@Y

2CM@@ @G@H@ION <M@ M@LPDM@? AJM OC@ ?PM@NN ?@A@IN@ $DMN!
K@MNJI HPNO A<>@ < OigivimeaN@MDJPN =J?DGT DIEPMTIIMA@I<DOQ<O

Y < <>>@NN@? ,JQ@H=@M COOK N@<M>C >B<NO<O@ >0 PN
?0N@<M>C:KP=;NO<OPU@NIDKHE @ ?@A@I|?<I0 HPNOoGeQt@ety

reasonable@GD@A OC<O OC@ JIGT R<T 0J <QJD? OC@ N@MDJPN =J?DGT DIE
>JHHDO OC@ >MDH@ &QRDR@RALO<0 Y <>>@NN@? ,JQ@H=@M
COOK >J?@N GK ADI?G<R >JH CDNO<OPO@N 2CDM? DI HINO

EPMDN?D>ODJIN OC@ >MDH@ >JHHDOO@? ><I1JO =@MDHDI<G CIJHD>D?@
<>>@NN@? ,JQ@H=@M COOK <KKN G@B R<BJQ M>R
2@A<PGO <NKS >DO@ APGG OMP@DF@ >CJD>@ JA @QDGN OC@ ?PM@N

DN M<M@GT PN@? <I? ><I =@ NO<OPOJMT JM >JHHJI GKR K@MA@>O JM DHK
JIOC@ EPMDN?D>0DJI

JHHDO

C <l

CT
{@MDJPN

"@A@IN@N <N@? JI ICID>@


http://search.cga.state.ct.us/dtsearch_pub_statutes.html
http://search.cga.state.ct.us/dtsearch_pub_statutes.html
http://codes.lp.findlaw.com/histatutes/5/37/702/702-231
http://apps.leg.wa.gov/rcw/default.aspx?cite=9A.16&full=true#9A.16.060
http://apps.leg.wa.gov/rcw/default.aspx?cite=9A.16&full=true#9A.16.060
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Example of the Duress Defense

Y@DNC< < =<IF O@GG@M C<I?N MD<I <=<IF MJ==@M HJI@T JPO JA C@M ?N\
KJDION < GJ<?@7? BPI <O C@M C@<? 2@>CID><GGT )@DNC< @H=@UUG@? C
=<IF =PO NC@ ?D? NJ =<N@@23jeCiv@y reasonaldl@<M OC<O MD<I| RIPG? FDGG
DANC@ A<DG@? OJ >JHKGT RDOC CDN ?@H<I?N )@DNC< >GUnSs=NNAPG(
?@A@IN@ OJ<IT >C<MB@ JA OC@AO 'A MD<I C<? KIDIO@? OC@ BPI <O <1JO
<O OC@ =<IF DINO@<? JA)@DNC< )@DNC< >JPG? NODGG KM@Q<DG PNDIB
=@><PN@ ?PM@NN <GNJ <KKGD@N RC@| OC@ OCM@<0 JA ?@<0C JM N@M
anotheiK@MNJI

IC<IB@ OC@ @S<HKG@ RDOC )@DNC< <I? MD<I <I? DH<BDI@ OC<O MD<laN
DI < KCJI@ ><GG M<OC@M OC<I DI K@MNJI MD<I OCM@<O@IN OJ FDGG )@C
KG<>@ OCJPN<I?N JA ?2JGG<MN DI <I @IQ@GIK@ <I? H<DG DO OJ CDH <O < N}
J@DNC< >JHKGD@N )@DNC< ><I1JO KMJQ@ ?PM@NN <N < ?@A@IN@ OJ OCQ@
KCJI@ ><GG DN 1JO < OGhared2&<0C 'l <??DODJI DO DN 1JO J=E@>0DQ@G
M@<NJI<=G@ OJ =@ AMDBCO@I@? =T < QJD>@ JI OC@ O@G@KCJI@ )@DNC
KCJI@ <I? >JI0<>0 G<R @IAIM>@H@I0 DINO@<? JA ODHD?GT >JHKGTDIB RD
?@H<I?N

IC<IB@ OC@ KM@>@7?DIB @S<HKG@ RDOC )@DNC< <I? MD<I <I|? DH<BDI@ O
JM?@MN )@DNC< OJ FDGG CDN @S RDA@ .<O RCJ RIMFN <O OC@ NO<ODJI |
OC@M@<AO@M C<I?N )@DNC< < NRDO>C=G<?@ )@DNC< ><IIJO FDGG .<O <|
?2@A@IN@ OJ HPM?@M DI HINO NO<O@N )@DNgalabhEDEQ BRANHIM@
2COM@AIM@ )@DNC< ><IlJO G@B<GGT >CJIN@ OJ >JHHDO OC@ >MDH@ J~
OC@ >MDH@ RDOC OC@ ?PM@NN ?@A@IN@

KEY TAKEAWAYS

Z 2CM@@ @G@H@ION <M@ M@LPDM@? AJM OC@ >CJD>@ JA @QDGN *
?2@A@I1?<I0 HPNO =@ A<>@? RDOC ORJ JM HIM@ @QDGN OC@ @QDG
M<IF@? <I? DO HPNO =@ J=E@>0DQ@GT M@<NJI<=G@ AIJM OC@ ?@A
>CJIN@ 0J >JHHDO OC@ >MDH@ 0J <QJD? OC@ DHHDI@IO @QDG OC+
CDBC@M

Z !ICJD>@ JA @QDGN DN JAO@I| =<N@? JI IKOPM@ IM <I <>0 JA %J? ?PMGE
B@I@M<GGT =MJPBCO JI =T <IJOC@M DI?DQD?P<G

Z ICID>@ JA @QDGN <I? 2PM@NN <M@ B@I@M<GGT 1JO ?@A@IN@N 0OJ:
CJHD>D?@

"@A@IN@N <N@? JI ICID>@
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EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <

OC@ @I1? JA OC@ >C<KO@M

"@A@IN@N <N@? JI ICID>@

ADM@ NR@@KN OCMJIPBC < M@ND?@10D<G |@DBC=IJMCJJ? !G<MF <
GDBCO OC@DM I@DBC=JMaN CIPN@ JI ADM@ OJ >M@<O0@ < ADM@=M
N@Q@M<G CIPN@N AMJH =PMIDIB DI>GP?DIB !G<MFaN <I? +<IITaN "J It
<I? +<IIT C<Q@ < ?@A@IN@ OJ <MNJI DI OCDN ><N@ 5CT JM RCT 1JO
O@<™People v. Lovercamp<G KK ? 'l LovercampOC@
?@A@I?<ION @N><K@? AMJH KMDNJI <I? R@M@ DHH@?D<O@GT ><KO
?@A@I?<ION >G<DH@? OC@T R@M@ AJM>@? OJ @N><K@ =@><PN@ -
KMDNJI@MN OCM@<O0@I@? OC@H RDOC N@SP<G <NN<PGO 2C@ OML
<GGJR OC@ ?@A@I?<ION OJ DIOMJ?P>@ @QD?@I1>@ NPKKJMODIB OC(
necessity <I? OC@ ?@A@I1?<ION R@M@ >JIQD>0@7? JA @N><K@ "D? OC
KK@<GN JA I<GDAJMID< PKCJG? OC@DM >JIQD>0DJI AJIM @N><K@ 2C
<Q<DG<=G@ <O OCONKSINECIG<M BJIBG@ >JH

N>CIG<M;><N@ ><N@ CG @I <N:N?0 <N:QDN JD
N>CJG<MM
0@<Btate v. Daoud , & | DaoudOC@ ?@A@I?<IO R<N

>JIQD>0@? JA ?MDQDIB RCDG@ PI?@M OC@ DIAGP@I>@ 2C@ ?@A@I
=@><PN@ OC@ OMD<G >JPMO ?D? IJO <GGJR C@M OJ KM@N@IO @QD
JA OGigress ?@A@IN@ "D? OC@ 1PKM@H@ !'JPMO JA ,@R &<HKNCDM®@
OC@ ?@A@I?<I0aN >JIQD>0DJI 2C@ ><N@ DN <Q<DG<=G@ <O OCDN C
COOK N>CJG<M BJJBG@ >JH

N>CJIG<M:><N@ ><N@ CG @] <N;N?0O <N:QODN JD
N>CJIG<MM



http://scholar.google.com/scholar_case?case=6496346791408865822&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=6496346791408865822&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=6496346791408865822&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=18389754229002463686&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=18389754229002463686&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=18389754229002463686&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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5.5 Consent

?7@A@IN@ OC<O EPNODAD
>MDHDI<G >JI?P>0 PI?@M >
>DM>PHNO<I>@N DA OC@ (
FIJRDIBGT <I? QJGPIO<MDG

LEARNING OBJECTIVES

N>@MO<DI OC@ ORJ @G@H@ION M@LPDM@? AJM OC@ >JIN@IO ?@A
"?@IODAT OCM@ @ NDOP<ODJIN RC@M@ >JIN@IO ><I JK@M<O@ <N < C

Consent =T OC@ QD>ODH ><I <GNJ AJMH OC@ =<NDN JA < EPNODAD><ODJI ?
>JI?P>0ConsentDN HINO >JHHJIGT PN@? <N < ?@A@IN@ OJ N@S >MDH@N NF
<I? G<>F JA >JIN@IO DN < >MBHERGA HINO N@SP<G JAA@IN@N OC<O HPNO
KMIQ@I =@TJI? < M@<NJI<=G@ ?JP=0 2CPN >JIN@IO OJ N@SP<G <>ON DN I
IC<KO@M _1@S -AA@IN@N <I? IMDH@N 'IQJGQDIB $JM>@ $@<M <I? .CTND>
' OCDN N@>0DJI >JIN@IB&diat)I?P>0 DN @SKGIM@? JIN@IO DN < ?@A@INI
><| =@ NO<OPOJMT JM >JHHJI G<R K@MA@>0O JM DHK@MA@>0 ?@K@I1?DIB
EPMDN?D>0ODJI

Elements of the Consent Defense

JIN@IO ><I =@ < Q<GD? 7@A@IN@ OJ < >MDH@ JIGDase@UEAPROCBD 2CPI
DO HPNO =@ KMJAA@M@? FIJRDIBGT <I? QIGPIO<MDGT JM DO DN DI@AA@>
.@I<G J?@ >JIN@IO DN DI@QAA@>0ODQ@ DA DO DN BDQ@I =T < K@MNJI RCJ
DI>JHK@O@I0 OJ <POCIMDU@ OC@ >JI?P>0O[DO DN BDQ@I =T < K@MNJI RCJ
TIPOC H@IO<G ?DN@<N@ JM ?@A@>0 JM DIOJSD><ODJI DN H<IDA@NOGT P
M@<NJI<=G@ EP?BH@IO[DO DN DI?P>@? =T AIM>@ ?PM@NN JM ?@>@KODJ
J?7@ Y 1B@I@M<G >JIN@IO DNhiving DA DO DN BDQ@I =T <I DI?DQD?P<
RCJ DN OJJ TJPIB H@IO<GGT DI>JHKRQO@Q 10<0 II'Y <>>@NN@?
JQ@H=@M COOK RRRHD>CD@ >JH >JGJIM<?J
GK@SO ?GG A O@HKG<O@N Al H<DI tMOQIB 3BD><0@? 'l B@I@M<G >JIN@IO |
[JOvoluntary DA DO DN DI?P>@7? =T AIM>@ OCM@<O JA"RE>E @VIOODOF@ N
Y <>>@NN@?,JQ@H=@M COOK ?@G>J?@ ?@G<R<M@ BJQ ODOG@ :
DI?@S NCOHG

Example of Unknowing Consent

%DI< ?MDIFN NDS BG<NN@N JA RDI@ <O < K<MOT <I? JAA@MN OJ =@ OC@ "?

AMJIO JA OC@ MJJH <I? KIN@N DI AMJIO JA OC@ KDI OC@ O<DG JI OC@
%@JAA R<GFN PK OJ %DI< <I? NO<=N C@M N@Q@M<G ODH@N DI OC@ =POO

g@g{%)lC@ O<DG JIOC@ JIF@T -OC@M K<MOT H@H=@MN R<O>C <N %DI< NO
D

>CJIN@N OJ <GGJR OC@ ?@A@IIER=GT ><I1JO >G<DH >JIN@IO <N < ?@A@IN@ 0OJ =<OO0@MT DI OCDN ><N@

0J >JHHDO DO



http://www.michie.com/colorado/lpext.dll?f=templates&fn=main-h.htm&cp=
http://www.michie.com/colorado/lpext.dll?f=templates&fn=main-h.htm&cp=
http://delcode.delaware.gov/title11/c004/index.shtml#451
http://delcode.delaware.gov/title11/c004/index.shtml#451
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0J =<O0@MT RCDG@ NC@ R<N DIOJSD><0@? <I? >G@<MGT NC@ R<N PI<=C
M@<NJI<=G@ EP?BH@IO 2CPN C@M >JIN@IOKRaNihifly BODRXN
DI@AA@>0DQ@ DI OCDN NDOP<ODJI

Example of Involuntary Consent

IC<IB@ OC@ @S<HKG@ RDOC %DlI< <I? %@JAA 'H<BDI@ OC<0O %DI< EPNO <M
<I? C<N 130 >JINPH@? <IT <G>JCJG %@JAA O@GGN %DI< C@ RDGG KIF@ JPC
KDI DANC@ ?J@N 1J0 QIGPIO@@M OJ =@ OC@ ?JIF@T DI OC@ KDI OC@ O<LC
B<H@ &@ @S@HKGDAD@N CDN OCM@<O =T H<FDIB NO<==DIB B@NOPM@N
KDl $MDBCO@I@? %DI< BJ@N OJ OC@ AMJIO JA OC@ MJIJH <I? KIN@N DI AM
KINO@M PIODG %@JAA NO<=N C@M DI OC@ =POOJ>FN RDOC OC@ KDI %@J
>G<De¢dnsent <N < 7@A@IN@ OJ =<OO@MT DI OCDN ><N@ %DI< >JIN@IO@? DI
%@JAAaN OCM@<0O JA KCTND><G C<MH 2CPN C@M >uii@iDiR<KIRO BDQ@I
R<N DI@QAA@>0DQ@ DI OCDN NDOP<ODJI

Figure 5.7Delaware Code Annotated
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Situations Where Consent Can Operate as a Defense

IJIN@IO DN < ?@A@IN@ OJ JIGT < A@R >MDH@N 'l HINO EPMDN?D>0DJIN >JI
JIGT <N < ?@A@IN@U@BJI?P>0 DIEPMT OC<O J>>PMNspRMBYRQ @10 <I?
>MDH@N OC<0 ?J 1JO Mg@itR6 Oddlly injudMdeath+@ 0@Q 10<0 I

Y <>>@NN@?,JQ@H=@M COOK RRR H<DI@G@BDNG<OPM@ JMB G@BD
NO<OPO@N _ODOG@ N@> NCOB@ +J?@G .@I<G 1J?@ NO<O@N "9R:C@I

>JI1?P>0 DN >C<MB@? OJ >JINODOPO@ <l JAA@IN@ =@><PN@ DO ><PN@N JN
C<MH >JIN@IO OJ NP>C >JI?P>0 JM OJ OC@ DIAGD>0ODJI JA NP>C C<MH DN <
OC@ =J?DGT C<MH >JIN@IO@? OJ JM OCM@<O0@I1@? =T OC@ >JI?P>0 >JIN@I
N@MDJPN JM = OC@ >JI?P>0 <I? OC@ C<MH <M@ M@<NJI<=GT AIM@N@ @+
K<MOD>DK<ODJI DI < GRAPG <OCG@OD> >JIO@NO JM >JHK@ODODQ@ NKJI
Y

Example of Legal Consent

0@QD@R OC@ @S<HKG@N RDOC %DI< <I? %@JAA 'C<IB@ OC@ @S<HKG@N
%DI< ?D? 1JO >JINPH@ <IT <G>JCJG <I? R<N 1JO OCM@<0@1@7? =T %@JAA 'AY
=@ OC@ ?JIF@T DIOC@ KDI OC@ O<DG JI OC@ ?2JIF@T B<H@ <I? %@JAA NO<
=PO0OJ>FN RDOC OC@ KDI %@JAA H<T =@ <=G@ OJ PN@ >JIN@IO <N < ?@AC
%Dl<aN >JIN@IO <KK@<Mho®@ihg@I? voluntary %DI< KMJ=<=GT ?J@N |JO NPAA
serious bodily injury AMJH OC@ KDI NO<= DI OC@ =POOJ>FN 2CPN OC@ @G@!
>JIN@IO @SDNO <I? OCDN NDOP<ODJI DN <KKMJKMD<O@ AJM OC@ >JIN@IO

Figure 5.8Diagram of Defenses, Part 1


http://www.mainelegislature.org/legis/statutes/17-A/title17-Asec109.html
http://www.mainelegislature.org/legis/statutes/17-A/title17-Asec109.html
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KEY TAKEAWAYS

Z 2RJ @G@H@ION <M@ M@LPDM@? AJM OC@ >JIN@IO ?@A@IN@ OC@
>JIN@IO FIJRDIBGT ><IIJO =@ OJJ TIPIB H@IO<GGT DI>JHK@O@I0 JM
DIOJSD><0@7? <I? QIGPIO<MDGT ><IIJO =@ AIM>@? OCM@<O0@I@? J

Z 2CM@ @ NDOP<ODJIN RC@M@ >JIN@IO ><| IK@M<O@ <N < ?@A@IN@ -
JAA@IN@N NDOP<ODJIN OC<0O ?J 1IJO0 M@NPGO DI N@MDJPN =J?DGT D
<|? NKIMODIB @Q@ION

EXERCISES

INR@M OC@ AJGGJRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @1? JA OC@ >C<KO@M

GG@Il O<>FG@N M@OO ?PMDIB < CDBC N>CJJG AJJO=<GG B<H@ <I? |
N@Q@M@GT DIEPM@? !<I| GG@I| =@ >MDHDI<GGT KMIN@>PO@? AJM
RCT 1JO

O@<Donaldson v. LungreikkG KK OC | DonaldsorOC@
?2@A@I1?<I0 NJPBCO >JPMO K@MHDNNDJI OJ =@ >MTIB@ID><GGT AMJL
C@ C<? <=M<DI OPHJIM <I? R<IO@? OJ =@ AMJU@I PIODG OC@M®@ R<N
2C@ ?@A@I1?<I0 <GNJ NJPBCO OJ KMJO@>0 OC@ DI?DQD?P<G RCJ R<
C@GK RDOC OC@ KMJ>@NN <I? ADG@? < GKRNPDO N@@FDIB <I DIEPI:
DHHPIDOT AMJH >MDHDI<G KMJN@s§6iBdIsAititie 2C@

?2@A@I1?7<I0 >G<DH@? C@ C<? < >JINODOPO®He MDBCONDJ]
KMI>@?PM@ "D? OC@ !JPMO JA KK@<GN JA I<GDAJMID< PKCJG? OC@
MDBCO 0J =@ AMJU@I]OC<O DN 0J >JHHDO NPD>D?@ 2C@ ><N@ DN ;
OCDN GOBOK RRR MD>FMJNN >JH M@A@M@I>@ <G>IM <G>JM COHC
O@<Ramey v. State 1 # ? | RameyOC@ ?@A@I7?<IO <
KIGD>@ JAAD>@M R<N >JIQD>0@? JA =<OO@MT AIJM =@<0ODIB OC@ ~
AG<NCGDBCO <I? =PMIDIB CDN IDKKG@N 2C@ ?@A@I1?<I0 >G<DH@? O
QD>0ODH RCJ <KK@<M@? OJ C<Q@ H@I0<G KMJ=G@HN >JIN@IO@? O
OM@<OH@IO 2C@ OMD<G >JPMO M@APN@? OJ DINOMP>0 OC@ EPMT
?2@A@IN@ "D? OC@ !'JPMO JA KK@<GN JA %@JMBD< PKCJG? OC@ ?@.
>JIQD>0DJI 2C@ ><N@ DN <Q<DG<=CCDaB OLHTIGENMFBIJIBG@ >JH
N>CJIG<M;><N@ ><N@ CG @I <N;N?0  <N:QDN

JIN@IO


http://www.rickross.com/reference/alcor/alcor7.html
http://scholar.google.com/scholar_case?case=10809733884390698075&hl=en&as_sdt=2002&as_vis=1
http://scholar.google.com/scholar_case?case=10809733884390698075&hl=en&as_sdt=2002&as_vis=1
http://scholar.google.com/scholar_case?case=10809733884390698075&hl=en&as_sdt=2002&as_vis=1
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5.6 End-of-Chapter Material
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Summary

"@A@IN@N ><Il =@ ?@ID<G JM A<DGPM@ JA KMJJA <AADMH<ODQ@ DHK@MA@>0 K@MA@>0O A<>OP:
><N@ G<R JM NO<OPOJIMT >M@<0@? =T < NO<O@ JM A@?@M<G G@BDNG<OPM@ ?@ID<G JM A<D(
?JP=0 DI JI@ IM HIM@ JA OC@ @G@H@ION JA OC@ JAA@IN@ <I? KM@Q@ION OC@ KMIN@>PODJI AM.
KMJJA | <AADMH<ODQ@ ?@A@IN@ M<DN@N <I DNNP@ N@K<M<O@ AMJH OC@ @G@H@ION JA OC@ .
=@AIM@ JM ?PMDIB OC@ OMD<G JM DO ><IIJO N@MQ@ <N OC@ =<NDN AJM <I <KK@<G "@A@I?<ION C
KMJ?P>0DJI JM OC@ =PM?@| JA KMJ?P>0DJI <I? K@MNP<NDJI OJ < KM@KJI?@M<I>@ JA @QD?@I>@ AJ
?@A@IN@ |DHK@MA@>0 ?@A@IN@ M@?P>@N OC@ N@Q@MDOT JA OC@ JAA@IN@ JM N@IO@I>@
<>LPDOO<G A<>0P<G ?@A@IN@ DN BMJPI?@? DI OC@ A<>ON JA OC@ ><N@ RCDG@ < G@B<G ?@AC
>JHHJI G<R KMDI>DKG@ | @S<HKG@ JA < A<>OP<G ?@A@IN@ DN <I <GD=D ?@A@IN@ RCD>C <NN@M
>JPG? IJO C<Q@ >JHHDOO@? OC@ >MDH@ =@><PN@ C@ JM NC@ R<N NJHQRC@M@ @GN@ <O OC@
@S<HKG@ JA < G@B<G ?@A@IN@ DN @SKDM<ODJI JA OC@ NO<OPO@ JA GDHDO<ODJIN RCD>C H@<I
?@A@I?<IO AJIM OC@ JAA@IN@

"@A@IN@N ><I <GNJ =@ =<N@? J| EPNODAD><ODJI JM @S>PN@ ?@A@IN@ =<N@? JI EPNODAD><ODJ
?@@HN OC@ >JI?P>0 RIMOCT JA KMJO@>0ODJI AMJH >MDHDI<G M@NKJIND=DGDOT ?@A@IN@ =<N@
?2@A@I?<IO <I? @S>PN@N CDN JM C@M >JI?P>0 PI?@M OC@ >DM>PHNO<I>@N

1@GA?@A@IN@ EPNODAD@N OC@ ?@A@I1?<I0aN >JI1?P>0 DI PNDIB KCTND><G AJM>@ <N KMJO@>OD!
RC@I OC@ ?@A@I1?<I0 DN A<>@? RDOC <I| PIKMJQJF@? DHHDI@IO <OO<>F <I? DO DN J=E@>0DQ@GT
?2@BM@@ JA AIM>@ PN@? DI M@NKJIN@ DN I@>@NN<MT 0OJ <QJD? OC@ <OO0<>F 2C@ ?@A@I1?<IO ><I
NODGG PN@ N@QGA ?@A@IN@ DA OC@ <OO<>F@? DI?DQD?P<G PN@N 0OJJ HP>C AJM>@ DI M@NKJIN@
?@A@I17<I0 RDOC?M<RN AMJH OC@ <OO<>F <I? DN NODGG KPMNP@? =T OC@ <OO<>F@? DI?DQD?P<G
|@>@NN<MDGT C<Q@ OJ =@ DHHDI@IO DA OC@ ?@A@I1?<I0 DN < =<O0@M@? RDA@ "@<?GT AIM>@ L
OC@ >DM>PHNO<I>@N "@<?GT AIM>@ ><I=@ PN@? DI N@QGA ?@A@IN@ JIGT DA OC@ ?@A@I1?<I0 DN
N@MDJPN =J?DGT DIEPMT JM OC@ >JHHDNNDJI JA < N@MDJPN A@GJIT 1JH@ EPMDN?D>0ODJIN M@LP!
=@AIM@ M@NJIMODIB 0OJ ?@<?GT AIM>@ RCDG@ JOC@MN <GGJR OC@ ?@A@I1?<I0 OJ NO<I? CDN JM

' HINO NO<O@N <I DI?DQD?P<G ><I ?@A@I? <IJOC@M OJ OC@ N<H@ @SO@I0 <N N@GA ?@A@IN@ 'A
=PO PIM@<NJI<=GT HDNO<F@I| <=JPO OC@ A<>0 OC<O C@ JM NC@ I@@?N OJ M@NKJI? DI N@GA ?@A(
DHK@MA@>0 N@GA ?@A@IN@ JM ?@A@IN@ JA JOC@MN H<T =@ <KKMJKMD<O@ ?@K@I1?DIB JI OC@
<GNJ ?@A@I1? KMJK@MOT PNDIB JI?@<?GT AIM>@ AMJH <I DHHDI@IO OCM@<O0 JA ?<H<B@ GJINN JM (
G<I? <I? <ITOCDIB K@MH<I@IOGT <OO0<>C@? OJ DO RCDG@ K@MNJII<G KMIK@MOT DN <IT HIQ<=G@ J:
EPMDN?D>0DJIN < OM@NK<NN@M H<T =@ @QE@>0@? AMIJH M@<G KMIJK@MOT PNDIB JI?@<?GT AJM>
M@LP@NO@? OJ G@<Q@

"@A@IN@ JA C<=DO<ODJI DN ?DNODI>0 AMJH ?@A@IN@ JA M@<G KMIJIK@MOT DI HINO NO<O@N +J?@
@SK<I1? OC@ PN@ JA AIM>@ OJ ?@A@I1? C<=DO<O0DJI <NOG@ G<RN @GDHDI<O@ OC@ ?POT OJ M@O

#1? JA IC<KO@M +<O@MD<G



IC<KO@M !'MDHDI<G "@A@IN@N .<MO

KMJQD?@ >DQDG <I? >MDHDI<G DHHPIDOT AMJH KMIN@>PODJI AJM OC@ PN@ JA ?@<?GT AIM>@ "@+
<B<DINO < OM@NK<NN@M RCJ @IO@MN J>>PKD@? KM@HDN@N RDOCJPO >JIN@IO JA OC@ JRI@M RC
M@<NJI<=G@ =@GD@A OC<0O OC@ J>>PK<ION RDGG =@ N@MDJPNGT DIEPM@? JM FDGG@?

*<R @IAIM>@H@I10 ><I <GNJ PN@ AJM>@ OJ <MM@NO JM <KKM@C@I? < >MDHDI<G 'A OC@ AJM>@ DN
N@DUPM@ PI?@M OC@ $JPMOC H@I?H@IO <I? DN N>MPODIDU@? PI?@M <l J=E@>0DQ@GT M@<NJI<>

2C@ ?@A@IN@ JA >CID>@ JA @QDGN ><GG@? OC@ I@>@NNDOT ?@A@IN@ DI NJH@ EPMDN?D>0DJI
>JHHDO < >MDH@ DA OC@ C<MH ><PN@? DN G@NN N@Q@M@ OC<| C<MH OC<O RDGG J>>PM DA OC@
B@I@M<G >MDHDI<G CIJHD>D?@ ><IlJO =@ ?@A@I?@7 =T >CID>@ JA @QDGN "PM@NN <>GIN@GT M
OC@ PN@ JAAIM>@ RC@! OC@ ?@A@I1?<I0 DN DHHDI@IOGT OCM@<O@I@? RDOC N@MDJPN =J?DGT
@QDGN OC@ ?@BM@@ JA AIM>@ PN@? KPMNP<IO OJ ?PM@NN NCJIPG? =@ 1JI?@<?GT

2C@ QD>0ODH ><I <GNJ >JIN@IO OJ OC@ ?@A@I?<I0aN >JI?P>0 >M@<ODIB < >JIN@IO ?@A@IN@ <N GJ
BDQ@I FIJRDIBGT <I? QIGPIO<MDGT OC@ >JI1?P>0 DN N@SP<G JM J>>PMN ?PMDIB < NKIMODIB @Q@IC
[JO DIQIGQ@ N@MDJPN =J?DGT DIEPMT JM ?@<0OC

#1? JA IC<KO@M +<O@MD<G



IC<KO@M

IMDHDI<G "@A@IN@N .<MO

YOU BE THE DEFENSE ATTORNEY

7JP <M@ < R@GG FIJRI KMDQ<O@ ?@A@IN@ <OOJMI@T RDOC < K@QMA@>
OC@ KMJHKO M@QD@R OC@ ><N@ <I? OC@I| ?@>D? @EREEDLCA@M TIP R.
reject DO DA TJP R<IO OJ H<DIO<DI TIPM G@Q@G JA NP>>@NN !C@>F TJP

PNDIB OC@ <INR@M F@T <O OC@ @I1? JA OC@ >C<KO@M

#1? JA IC<KO@M +<O@MD<G

2C@ ?@A@I?<I0 <I? CDN RDA@ <MBP@? 1C@ M<DN@? < FIDA@ <=JQG
<I? NO<O@? "'JlaO H<F@ H@ PN@ OCDN _2C@ ?@A@I?<I0 OJJF OC@
<R<T <I? OC@AM@<AO0O@M NO<==@7? OC@ QD>ODH AJMOT OCM@ @ ODF
<I? >C@NO RDOC DO 2C@ ?@A@I1?<I0 R<IGNpedettsefefense
<MBPH@IO 5DGG TJP <>>@KO JM M@E@>St&€ @ PeN@. RD<?

2C@ ><N@ DN <Q<DG<=G@ <O OCDK GIDIEIG<M BJIBG@ >JH
N>CJIG<M:><N@ ><N@ CG @I <N;N?0 <N:QODN JD
N>CJIG<MM
2C@ ?@A@I?<ION >MINN@? < KIGD>@ O<K@ <I? OM@NK<NN@? JI < H(
KMDQ<O@ KMJK@MOT RCDG@ KMJO@NODIB <=JMODJI 2C@ ?@A@I?<
H<F@ <MBPH@ION DI NPKikelddSsitlefense of otherd? duress2C@
=<NDN JA OC@ ?@A@I|?<IONa >G<DHN DN OC<O OC@T <M@ KMJO@>Ol
PI=JMI >CDG?M@! 5DGG TJP <>>@KO JM M@E@ADDOE@ ><N@ 0@<?

Birmingham 1J ? 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF
COOK N>CJG<M BJJBG@ >JH

N>CIG<M:><N@ ><N@ CG @I <N;N?0 <N:QODN JD
N>CJIG<MM

2C@ ?@A@I?<I0 <KJIGD>@ JAAD>@M NCJO OC@ QD>ODH ORD>@ <A(
NPHHJI@? OJ OC@ QD>0ODHaN CJH@ =T CDN RDA@ 2C@ QD>ODH R<N
<|? <MH@? RDOC ORJ NH<GG NO@<F FIDQ@N 2C@ ?@A@I?<IO NCJO C
NP=N@LP@IO OJ < NJH@RC<O G@IBOCT @I>JPIO@M ?PMDIB RCD>C Of
GPIB@? <O CDH RDOC OC@ FIDQ@N 2C@ QD>ODH >G<DH@? C@ R<N |
FIDQ@N ?JRI IM <=JPO OJ KPO OC@ FIDQ@N ?JRI 2C@ QD>ODH DN NP/
?@A@I?7<I0 AIM ?<H<B@N =<N@ 23teds@eIorte <MM@NO IJM
<KKM@C@INDJI 5DGG TJP <>>@KO JM M@E @ROyOCi@ghakit@tsO@<?

of Lewiston $ ? 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF
COOK N>CJG<M BJJBG@ >JH

N>CIG<M:><N@ ><N@ CG @I <N;N?0 <N:QODN JD
N>CJIG<MM

2C@ ?@A@I?<IO OC@ -<FG<I? <ll<=DN PT@MNa lJJIK@M<ODQ@ ?DNC
H<MDEP<I< OJ LP<GDAD@? K<OD@ION PI?@M !<GDAJMID<aN !JHK<NNL
>0 RCD>C <GGJRN OC@ KINN@NNDJI <I? PN@ JA H<MDEP<I< AIM H@°
KPMKIN@N 2C@ 31 BJQ@MIH@IO R<ION OJ NOJK OCDN ?DNOMD=POD.
A@?@M<G JIOMIGG@? 1P=NO<I>@N >0 RCD>C KMJCD=DON KIJNN@N
H<MDEP<I< PI?@M <IT >DM>PHNO<I>@N 2C@ ?@A@I1?<I0 R<ION OJ >JI(


http://scholar.google.com/scholar_case?case=7422940810428798296&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=7422940810428798296&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=7422940810428798296&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=8254507993974001416&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=8254507993974001416&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=8254507993974001416&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=8822695050372354696&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=8822695050372354696&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=8822695050372354696&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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?DNOMD=PODJI PI?@M <m&dibil décessiyDGG TIP <>>@KO JM M@E@>0
OC@ ><N@ Q&=%¥. Oakland Cannabis BuyersO Coopesative

2C@ ><N@ DN <Q<DG<=G@ <COQORNRRRG<R >IMI@GG @?P
NPK>O K?A . 8-

Cases of Interest

Z Acers v. United States3 1 ?DN>PNN@N ?@<?GT AIM>@ <I?
N@GA ?@ACDRE® NPKM@H@ EPNOD< >JH PN

Z Grahamv. Connor31 ?DN>PNN@N AIJM>@ PN@? DI <MM@N
COOK NPKM@H@ EPNOD< >JH PN

Z State v. Rogers15 ? ?DN>PNN@N ?PM@NN
COOK N>CJG<M BJJBG@ >JH
N>CJIG<M;><N@ ><N@ CG @I <N;N?0 <N:QDN

JD N>CJG<MM

Articles of Interest

Z AADMH<ODQ@ ? @K @RRR A? JMB K?A;GD=
@I@H<I; AADMH<ODOQ@;"@A@IN@N;H<O@MD<GN K?A

Z 10GA ?@A@IN@ <I? HKMOO®K <RRRIDOO@I?JEJ JMB <MOD>G@
B@l@M<G COH

Z I<KNOG@ GERRNMK RRR C<MQ<M?EJG >JH RK >JIO@I0 PKGJ<?N

K?A

Z ,@>@NNDOT <I? ?PM@NN COAK IRBIBN =PAA<GJ @?P G<R =>G>

=>GM<MOD>G@N _R@NO@I K?A

#1? JA IC<KO@M +<O@MD<G


http://www.law.cornell.edu/supct/pdf/00-151P.ZO
http://www.law.cornell.edu/supct/pdf/00-151P.ZO
http://supreme.justia.com/us/164/388
http://supreme.justia.com/us/490/386
http://scholar.google.com/scholar_case?case=4913796561906479282&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=4913796561906479282&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=4913796561906479282&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://www.fd.org/pdf_lib/Beneman_Affirmative_Defenses_materials.pdf
http://www.fd.org/pdf_lib/Beneman_Affirmative_Defenses_materials.pdf
http://www.ittendojo.org/articles/general-4.htm
http://www.ittendojo.org/articles/general-4.htm
http://www.harvardjol.com/wp-content/uploads/2010/07/523-554.pdf
http://www.harvardjol.com/wp-content/uploads/2010/07/523-554.pdf
http://wings.buffalo.edu/law/bclc/bclrarticles/6/2/westen.pdf
http://wings.buffalo.edu/law/bclc/bclrarticles/6/2/westen.pdf
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Websites of Interest

Z IKNOG@ G<RN =TQOBRK@RRR M@<?TOJ?@A@I? >JH
DI?@S KCK H<DI;K<B@ K<B@ D? >C<KO@M

Z 'MDHDI<G ?@A@IN@ <OOJMI@TN AJM EGGKRDRRR 8BJIMBN
G<R ADMHN 31 'MDHDI<G "@A@IN@ COHG

Statistics of Interest

Z 4DJG@I>@ PN@? ?PMDIB CIPN@CJG? =PMBG<MD@N DI OC@ 3IC
COOK =EN JEK PN?JE BJQ >JIO@I0 KP= KM@NN Q?C=KM >AH

Z 31 G<R @IAIM>@H@I0 JAAD>@MN FDGG@? <I? <NN<PGO@?
COOK RRR A=D BJQ <=JPO PN >EDN P>M G@JF< _G@JF<

Answers to Exercises

$SMIHL@>0DJI  IMDHDI<G "@A@IN@N

I<MJGaN ?@A@IN@ M BRICTDIfent @GA@H@I0 AIM =<O0@MT 2C
I<MJGaN ?@A@IN@ DN < ?@ID<G JM A<DGPM@t3A KMJJA 2@A@II
<AADMH<ODQ@ ?@A@IN@

2C@ 1IPKM@H@ !'JPMO JA 1JPOC <MJGDI< M@Q@MN@? OC@ 7@
>JIQD>0DJI =@><PN@ OC@ EPMT DINOMP>ODJI NCJPG? C<Q@ (
OC@ KMIN@>PODJI C<N OC@ =PM?@I JA ?DNKMb&BING GA ?@
reasonable doubt

2C@ 1PKM@H@ 'JPMO JA ,@Q<?< C@G? OC<O |@>@NNDOT R<N
common-law@A@IN@ OJ ?MDQDIB RCDG@ PI?@M OC@ DIAGP@I>
&JIJR@Q@M OC@ >JPMO PKC@G? OC@ ?@A@I?<I0aN >JIQD>0DJ
?D? IJOH@ @O0 OC@ M@LPDM@H@ION AJM |@>@NNDOT PI?@M
>DM>PHNO<I|>@N

#1? JA IC<KO@M +<O@MD<G


http://www.readytodefend.com/index.php?main_page=page&id=5&chapter=12
http://www.readytodefend.com/index.php?main_page=page&id=5&chapter=12
http://www.hg.org/law-firms/USA-Criminal-Defense.html
http://www.hg.org/law-firms/USA-Criminal-Defense.html
http://bjs.ojp.usdoj.gov/content/pub/press/vdhbpr.cfm
http://www.fbi.gov/about-us/cjis/ucr/leoka/2009/leoka-2009
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Answers to Exercises

SMIHL@>0DJI  1@GA "@QA@IN@

#1? JA IC<KO@M +<O@MD<G

IJGDI ><I1JO >G<D#ditionaIN@QGA ?@A@IN@ =@><PN@ OC@M@ D
J=E@>0DQ@GT M@<NJI<=G@ A@<M JA DHHDI@IO DIEPMT JM ?(
"D<i@ DN NG@@KDIB JGDI <GNJ ><I/1JO O@>CID><GGT <NN@MQ
RDA@ ?@AQ@IN@ =@><PN@ C@ DN < CaN2SR<IZMNIBROPOIMT
?@A@IN@N IM >M@<0@ I@R >JHHJI G<R ?@A@IN@N &JIR@Q@!
H<T =@ M@GP>0<IO OJ @SK<I? OC@ =<O0O@M@? RDA@ ?7@A@II
@DOC@M B@I?@M =<N@? J| OC@ KCTND><G ?DAA@M@I>@N =
RIH@I <I? OC@ G<>F JA @HKDMD><G @QD?@I>@ ?J>PH@IODIB :
CPN=<I? NTI?MJH@

2C@ 'JPMO JA KK@<GN JA 2@S<N <AADMH@? OC@ ?@A@I?<I0s
>JIQD>0ODJIN CJG?DIB OC<O OC@dEEeMI@RIOIN-@ PI<IDHIPN

<N O0J @<>C M@LPDM@? @G@H@IO JAN@GA ?@A@IN@

2C@ 31 "DNOMD>0 JPMO AJM OC@ "DNOMD>0 JA +JIO<I< M@QQ@
<I? C@G? OC<O OC@ ?@A@I1?<I0 ?D? 130 KMIQJF@ OC@ <OO<>F
@IODOG@? OJ NCJJO OC@ =@<M DI N@QGA ?@A@IN@



IC<KO@M !'MDHDI<G "@A@IN@N .<MO

Answers to Exercises

$SMIHL@>0DJI _ -OC@M 3N@ JA $IM>@ "@A@IN@N

#1? JA IC<KO@M +<O@MD<G

+@G<I@noPN@ ?@A@IN@ JA JOC@MN <N < ?@A@IN@ OJ >MD
CIJHD>D?@ +@G<ID@ ><I ?@A@I1? IGGCG@@I| JIGT OJ OC@ N<H@ ¢
>JPG? ?@A@3elf, JOCDIB DI OC@ A<>0 K<OO@MI DI?D><0@N OC
NGG@@I >IPG? ?@A@I? C@ME&yAorteDIECPN +@G<ID@

>JPG? =@ NP>>@NNAPGGT KMIN@>PO@? AJM >MDHDI<G CJHD>
NDOP<ODJI

2C@ 1PKM@H@ !JPMO JA 4ADMBDID< C@G? OC<0O OC@ ?@A@I?<I
OCM@<@eadly force OJ ?@A@¢Etsonal propertgl? <AADMH@? OC@
>JIQD>0DJI

2C@ 'JPMO JA KK@<GN JA 2@S<N C@G? OC<O OC@ QD>0ODH C<
NP@ AJM @S>@NNDQ@ AJM>@ PN@? OJ <MM@NO 2C@ @QD?(
DI?D><0@ OC<0 OC@ QD>ObirhKdiH®@ damger OC@ G<R
@IAIM>@H@I10 JAAD>@MaN N<A@OT JM OC<O NC@ R<N <O0@!
<MM@NO JM AG@@ +IM@JQ@M OC@ JAA@IN@]JA<DGPM@ OJ [
BDQ@ C@M ?<O@ JA =DMOC]R<N HDIJM 2CPN OC@ G<R @IAIM>
JAAD>@M R<N IJO DHHPI@ AMJH < GKRNPDO AJM ?<H<B@N PI?@
>DM>PHNO<I>@N



IC<KO@M !'MDHDI<G "@A@IN@N .<MO

Answers to Exercises

$SMIHL@>0DJI "@A@IN@N <N@? JI !CID>@

#1? JA IC<KO@M +<O@MD<G

IG<MF <I? +<IIT ><I PN@hoice of evils <N < 7@A@IN@ OJ <MNJI DI
H<IT EPMDN?D>0DJIN !G<MF <I? +<IIT R@M@ >JIAMJIO@? RDOC
C<MHN OC@ GINNJAN@Q@M<G CJH@N JM OC@ GINN JA OC@
CIHH@ 'G<MF <I? +<IIT M<IF@? OC@ GIJNN JA JI@ CIH@ GIR@M O
OC@ GJIJNN JA N@Q@M<G CJHgjdttReprEabihaECPN |IG<MF

<I? +<IIT >JPG? =@ <>LPDOO@7? JM C<Q@ < M@?P>0ODJI DI N@IO
N@Q@MDOT JA OC@ JAA@IN@ ?@K@I?DIB J| OC@ EPMDN?D>0
2C@ 'JPMO JA KK@<GN JA I<GDAJMID< C@G? OC<O OC@ ?@A@!
C<Q@ =@@I| <GGIR@? OJ KM@N@I0 @QD?@|>@@EBKKIMO JA
?7@AQ@IN@ <I? R@M@ @IODOG@? OJ < M@OMD<G

2C@ IPKM@H@ 'JPMO JA ,@R &<HKNCDM@ PKC@G? OC@ ?@AC(C
>JIQD>0DJI 2C@ >JPMO M@>JBIDU@? OC<O < >JHHJI G<R ?@A@
duress @SDNON DI NJH@ EPMDN?D>0ODJIN =PO C@G? OC<O OC@
2@A@I?<I0aN ><N@ ?D? |JO DI?D><0@ OC<O NC@ R<N PI?@M ?F
>JPMO NO<O@? OC@ ?@A@I?<I0O C<? GKRAPG <GO@MI<ODQ@N
PI?7@M OC@ DIAGP@I>@ NP>C <N ><GGDIB < O<SD JM < AMD@1?
R<GFDIB



IC<KO@M !'MDHDI<G "@A@IN@N .<MO

Answers to Exercises

$SMIHL@>0DJI _ JIN@IO

#1? JA IC<KO@M +<O@MD<G

I HINO EPMDN?D>0ODJIN GG@I ><I1JO =@ >MDHDI<GGT KMIJN@>
=@><PN@ M@&#dted OJ =@DIB O<>FG@adosin@®J K<MOD>DK<O@
DI AJJO=<GG < >JIO<>0 NKJMO

2C@ 'JPMO JA KK@<GN JA I<GDAJMID< C@G? OC<O OC@ ?@A@
>JINODOPODJI<G MDBCO 0OJ =@ >MTJB@ID><GGT AMJU@I <I? <A
GIJR@M >JPMOaN ?DNHDNN<G JA CDN G<RNPDO N@@FDIB <I DIE
DHHPIDOT AMJH >MDHDI<G KMIN@>PODJI 2C@ >JPMO M@<NJIE
?7@A@I?<I0aN MDBCO OJ M@APN@ H@?D><G OM@<OH@I|O DN ?
DIQJGQDIB <IJOC@M DI?DQD?P<G DI CDN ?@<0C 'O OC@M@<AC
OC@ ?@A@I?<I0 R<N G@B<GGT AM@@ OJ >JHHDO NPD>D?@ =|
<POCIJMDU@ <IJOC@M OJ FDGG CDH

2C@ 'JPMO JA KK@<GN JA %@JMBD< PKC@G? OC@ ?@A@I1?<I0O:
AIM =<O0@MT 2C@ >JPMO NO<O@? MO DN OC@ <>0 <I? DIO@!I(
OC@ ?@A@I1?<I0aN <>0 RCD>C >JINODOPO@ OC@ >MDH@N <N :
<OODOP?@ JA OC@ QD>ODH DN IJO ><GG@? DIOJ DNNP@ =T OC

@G@H@RAMNey v. State 1 # ? <>>@NN@?
JO@H=@M COOK N>CJG<M BJJBG@ >JH
N>CIG<M><N@ ><N@ CG @I <N;:N?0O <N
:QDN


http://scholar.google.com/scholar_case?case=10809733884390698075&hl=en&as_sdt=2002&as_vis=1
http://scholar.google.com/scholar_case?case=10809733884390698075&hl=en&as_sdt=2002&as_vis=1
http://scholar.google.com/scholar_case?case=10809733884390698075&hl=en&as_sdt=2002&as_vis=1
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Answer to Law and Ethics Question

#1? JA IC<KO@M +<O@MD<G

2C@ 31 'JPMO JA KK@<GN AJM OC@ ,DIOC IDM>PDO B<Q@ BM@:
0J OC@ NO<O@ OMD<G >JPMO >M@<ODIB < KM@NPHKODJI OCs
?D? < KMIK@M <I<GTNDN JA OC@ G<R <I? @QD?@I>@ RC@! M@
imperfect self-defense EPMT DINOMP>0ODJI 2C@ >JPMO OC@M@<A
<BM@@? RDOC OC@ OMD<G >JPMOaN ADI?DIBN OC<O OC@ @Q
?DhotNPKKJIMO < OC@isMiTidentOCM@<0 M@LPDM@7? PI?@M
I<GDAJMID< ><N@ G<R AJM < OC@JMT JA DHK@Ma@nrde k@ GA ?(
v. Terhune $ ? <>>@NN@? ,JOQ@H=@M

COOK ><N@N EPNOD< >JH PN >JPMO JA <KK@<GN $

2C@ =<00@M@7? RDA@ NTI?MIJH@ JM ?@A@IN@ R<N 1JO ?DN>P|
<GOCJPBC OC@ +@I@1?@U =MIJOC@MNa OC@JMT JA <=PN@ DN
><N@ DN < BJJ? ?@HJINOM<ODJI JA CIJR NO<O@ ><N@ G<R Q<MI
@NK@>D<GGT RDOC M@B<M? OJ HI?@MI OC@JMD@N JA N@GA
KNT>CJGJBD><G OM<PH< 'l < ?DAA@M@IO0 NO<O@ OC@M@ H<T
different resuBMJPI?@7? DI NO<O@ G<R M@B<M?DIB OC@N@ DIIJQ
?@AQ@IN@ OC@IJMD@N



http://cases.justia.com/us-court-of-appeals/F3/422/1012/569492
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Answers to You Be the Defense Attorney

#1? JA IC<KO@M +<O@MD<G

' OCDN ><N@ OC@ OMD<G >JPMO M@E@>0@? OC@ DHK@MA(E
<MBPH@IO <I? M@APN@? OJ DINOMP>0 OC@ EPMT JI DIQJGPIO<
H<ING<PBCO@M 2C@ 1PKM@H@ !JPMO JA )<IN<N <AADMH@? 2(
C@G? OC<0O <AO@M OC@ ?@A@I?<I0 OJJF OC@ FIDA@ <R<T O(
PI<MH@? <I? IJmminentOCM@<0O JA C<MH M@H<DI@? 2CPN TJP
RJIJPG? GIN@ JI OC@ DHK@MA@>0 N@QGA ?@A@IN@ <MBPH@I0
reject OC@ ><N@

2C@ 'JPMO JA IMDHDI<G KK@<GN JA G<=<H< <AADMH@? OC@ C
M@E@>0DJI JA OC@ ?@A@IN@ <MBPH@ION =<d@?tidtiOC@ A<>(
Diegal 2C@ >JPMO M@QD@R@? OC@ >JHHJI GKR NO<OPO@N <
KM@>@?@I10 <I? >JI>GP?@7? OC<O OC@N@ ?@A@IN@N <M@ 1JC
0J KMJO@NO G@B<G <>0ON 2CPN TJP RIPG? GIN@ JI OC@ EPNC
?@A@IN@ <MBPH@ION <I|7aIPED ><N@

2C@ 3IDO@? 10<O@N 1JPMO JA KK@<GN AJM OC@ $DMNO 'DM>
OC@ GIJR@M >JPMOaN ?DNHDNN<G JA OC@ G<RNPDO AJM ?<H<
C@G? OC<0O OC@ ?@A@I?<I0aN PN@ JA AJM>@ R<N J=E@>0DQ
PI?7@M OC@ >DM>PHNO<I>@ NrobtBaiip@eJ JAAD>@MN RCJI <M@
AIM>@7? OJ H<KF@ NKGDO N@>JI? ?@>DNDJIN PI?@M ?<IB@MJIPN
2CPN TJP RIPG? RDI JI OC@ <KKMJKMD<O@ PN@ JA AJM>@ DI <I
<MBPH@IO <I? NCHGEpt OC@ ><N@

2C@ 31 IPKM@H@ 'JPMO C@G? OC<O OC@M@ DN IJ H@?D><G I
@S>@KODJI 0J OC@ JIOMIGG@? 1P=NO<I>@N >0 2C@ 'JPMO =
CJG?DIB JI OC@ G<IBP<B@ JA OC@ A@?@M<G NO<OPO@ RCD>!
?7@0@MHDI<ODJI OC<O H<MDEP<I< C<N IJ H@?D><G =@I@ADON
<l @S>@KODJI 2CPN TJP RIPG? GIN@ JI OC@ H@?D><G |@>@NI
<MBPH@IO <I? NCXefget OC@ ><N@



Chapter 6

Criminal Defenses, Part 2

2C@ PN@ JA ?MPBN JM >JIOMJGG@? NP=NO<I>@N ?@K@I?@I>@
JI ?MPBN JM >JIOMJGG@7? NP=NO<I>@N JM QJGPIO<MT
DIOJSD><0ODJI NC<GG IJO <N NP>C >JINODOPO@ < ?@A@IN@ OJ <
>MDHDI<G >C<MB@|

-M 0@Q 10<0 Y >DO@2A@>0DJI
'10JSD><0DJI

Source: Image courtesy of Tara
Storm.


https://www.oregonlaws.org/ors/161.125
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6.1 The Insanity Defense

?2@A@IN@ OC<O @S>PN@

DIN<I@ ?@A@I?<I0OaN >MDHDIZ§

>JI?P>0

LEARNING OBJECTIVES

“?@IODAT AJPM NO<O@N OC<0O ?J IJO M@>JBIDU@ <I DIN<IDOT ?@A@!I"
"?@IODAT AJPM Q@MNDJIN JA OC@ DIN<IDOT ?@A@IN@

N>@MO<DI OC@ ORJ @G@H@ION M@LPDM@? AJM OC@ +a,<BCO@I D
?@QAQ@IN@

N>@MO<DI OC@ ORJ @G@H@ION M@LPDM@? AJM OC@ DMM@NDNOI
?@AQIN@

IJHK<M@ OC@ +a,<BCO@| DMM@NDNOD=G@ DHKPGN@ <I? NP=NO<IC
O@NON

N>@MO<DI OC@ =<NDN JA OC@ "PMC<H DIN<IDOT ?@A@IN@
"?@IODAT OC@ Q<MDJPN =PM?@IN JA KMJJA AJM OC@ DIN<IDOT ?@AQ@
"DNODIBPDNC =@OR@ @I ?DHDIDNC@? ><K<>DOT <I? OC@ DIN<IDOT ?(
IJHK<M@ OC@ DIN<IDOT ?@A@IN@ RDOC H@10<G >JHK@O@I>@ OJ N
IJHK<M@ OC@ DIN<IDOT ?@A@IN@ RDOC OC@ BPDGOT =PO H@IO<GC
IJHK<M@ ?DAA@M@I0 >JHHDOH@I0 KMJ>@?PM@N AJM <I DIN<I@ >MLC
?@A@I?<IO

"DNODIBPDNC O@HKJIM<MT AMJH K@MH<I@IO DIN<IDOT

5DOC OC@ @S>@KODJI JA <GD=D <I? OC@ @SKDM<ODJI JA OCC<KOGIWPO@ .
IMDHDI<G "@A@IN@N @3RGIM@? >MDHDI<G ?@A@IEtNicatid@ ? Jl

2CDN >C<KO@M M@QD@RN >MDHDI<G ? @aA@ENEPGRNEB MG @ity

defense O0@H@H=@M OC<0O ?@A@IN@N =<N@? JI @ S>tR¥km daiPN>T D

OC<0O OC@ ?@A@I?<I0 NCJIPG? =@ @S>PN@? AMJH >MDHDI<G M@NKJIND=D

>JI?P>0 PI?7@M OC@ >DM>PHNO<I>@N

GOCJPBC >JIOMIJQ@MND<G HINO NO<O@N <I? OC@ A@?@M<G BIQ@MIH@
insanity defense 31! Y <>>@NN@? ,JOQ@H=@M
COOK RRR G<R>JMI@GG @?P PN>J?@ PN>N@>:; ; COHG

+JI0<I< 30<C )<IN<N <I? "?<CJ <M@ OC@ JIGT NO<O@M¥QICSORFIHD"2C@

'IN<IDOT "@A@IN@ <HJIB OC@ 10<O@N _ ADI?G<R >JH R@=NDO@ <>>@NN@
COOK >MDHDI<G ADI?G<R >JH >MDH@N HIM@ >MDHDI<G OJKD>N DIN<I

OC@ DIN<IDOT ?@A@IN@ <HJIB OC@ NOCO@NITHGC? @A@IN@ DN OC@ NP=

HP>C ?@=<0@ =@><PN@ DO @S>PN@N @Q@I| OC@ HINO @QDG <I? <=CIMN
H<IT EPMDN?D>0ODJIN G@B<G DIN<IDOT API>ODJIN <N < K@MA@>0 ?@A@IN(

QC%Iittal &JR@Q@M OC@ DIN<IDOT ?@A@IN@ DN M<M@GT PN@? <I? C<M?GT

NN B@I@M<GeT =@><PN@ JA OC@ ?DegsiREDDDI KMIQDIB


http://www.law.cornell.edu/uscode/18/usc_sec_18_00000017----000-.html
http://criminal.findlaw.com/crimes/more-criminal-topics/insanity-defense/the-insanity-defense-among-the-states.html
http://criminal.findlaw.com/crimes/more-criminal-topics/insanity-defense/the-insanity-defense-among-the-states.html

IC<KO@M !'MDHDI<G "@A@IN@N .<MO

I DIN<IDOT ?@A@IN@ OC<Q
@S>PN@N >MDHDI<G >JI?Ps
<H@IO<G ?@A@>0 JM ?DN
><PN@7? OC@ ?@A@I?<IO 1J
FIJR OC@ I<OPM@ JM LP<GI
OC@ >MDHDI<G <>0 JM OC
R<N RMJIB GNJ><GG@? O(
MDBCO RMJIB O@NO

+<IT >MDHDI<G ?@A@I1?<ION NPAA@M AMJIH H@10<G DGGI@NN <I? ><| KMJ?P!
OCDN DGGI@NN NP>C <N KNT>CD<OMD> JM G<TK@MNJI O@NODHJIT -AO@I
<KK<M@10 AMJH OC@ ?@A@I1?<I0aN >JI?P>0 PI?@M OC@ >DM>PHNO<I>@N
DIN<IDOT ?DAA@ MieAbaIHIN<IDOT <I? DN B@I@M<GGT HP>C HIM@ ?DAAD>PC
@NO<=GDNC 2C@ M<ODJI<G@ =@CDI? >M@<ODIB < ?DAA@M@I0 NO<I?<M?
BJ<G JA < >MDHDI<G KMIN@>PODJ| TDANPEN AOMI?P>0DJI OJ IMDHDI<G
*<R_ IMDHDI<G KMIN@>PODJI NCJPG? ?@O0@M <N R@GG <N DI><K<>DO<O0O@
JA <H@7?D><G ?D<BIINDN DN OJoa@e€@i@P@&®I?<I0aN ?DNIM?@M OC@ KPI
>MDHDI<G G<R@NiMDC@ ?@A@I?<IO 2CPN OC@ ?@A@I1?<I0aN >JI1?P>0 DN I
DA OC@ ?@A@I17?<I0 JIM NJ>D@OT ><l =@I@ADO AMJH KPIDNCH@IO

2C@ KJIGD>T NPKKJMODIB OC@ DIN<IDOT ?@A@IN@ DN ORJAJG? $DMNO <I

2J@N 1JO C<@@rodQ@M CDN JM C@M >JI1?P>0 2CDN DN NDHDG<M OJ < ?@A
CTKIJODU@? JM NG@@KR<GFDIB 1@>J1? <IDIN<I@ ?@A@I1?<10 ?2J@N 1JO C<
OJorm criminal inten5DOCJPO OC@ <=DGDOT 0J >JIOMJG >JI?P>0 JM OC@ PI?
OC<0 >JI?P>0 DN @QDG JM RMJIB =T NJ>D@OTaN NO<I?<M?N <I DIN<I@ ?@A
KM@NPH<=GT RDGG >JHHDO >MDH@N <B<DI <I? <B<DI 2CPN 1J ?2@0@MM@IC
=T KPIDNCH®@IO <I? OM@<OH@IO AJM OC@ H@I10<G ?@A@>0 DN OC@ <KKM

$JPM Q<MD<ODJIN JA OC@ DIN<IDOT ?@A@IN@ >PMM@IOGT @SDNO +a,<BC
DHKPGN@ NP=NO<IOD<G ><K<>DOT <I? "PMC<H

MONaghten Insanity Defense

2C@1ONaghten insanity defense <GNJ ><GG@pa@@ng test DN OC@ HINO
>JHHJI DIN<IDOT ?@A@IN@ DI OC@ 3IDO@? 10<O@N 'O DN <GNJ OC@ JG?@!
DI #IBG<I? DI 2C@ ?@A@IN@ DN I<H@? <AO@M "<ID@G +a,<BCO@I +a,<BC
PI?7@M OC@ K<M<IJD? ?@GPNDJI OC<O OC@ .MDH@ +DIDNO@M JA #IBG<I? 1
R<N OMTDIB OJ FDGG CDH 5C@I| C@ OMD@? OJ NCJJO 1DM ..@ @G AMJH =@C
DI<?2Q@MO@IOGT NCJO 1DM .@@GaN 1@>M@O<MT #?R<M? "MPHHJI? RCJ O
+a,<BCO@I| R<N KPO JI OMD<G AJM HPM?@M <I? OJ OC@ NCJ>F JA OC@ I<OD
AJPI? CDH 1JO BPDGOT =T M@<NJI JQDHKIROTONaghtd®<MF  $

#1B 0@K &* <>>@NN@? ,JQ@H=@M COOK PN@MN KCCK PAG @7?P
M=<P@M AJM@IND>;:I@PMJKNT>CJGJBT H>I2B@®@+ KPA-GD> JPO>MT <O OCD
Q@M?D>0 OC@ MDODNC &JIPN@ JA*IM?N ?2@Q@GIK@? < O@NO AIM DINKII
M@G<ODQ@GT DIO<>0 0J?<T

o
6% <M@I@NN M<OC@M OC<| OC@teibiBoDRC@ ?@A@IN@ M@LPDM@N Of

PDARBG@H@ION $DMNO OC@ ?@A@1?<10 HPNO =@eNRAARAHD BAMIPDRH@ C@
fQJQﬂ@b’@beHHDON OC@ >MDHDI<G <>0 2C@ H@IO<G ?@A@>0 ><I| =@ ><GGC(
’@R/I@<NJI_ JM <"MDN@<N@ JA OC@ HDI? _ ?@K@I1?DIB JI'TRE@IE@MDN?D>0DJI

’OZ%}QMaSBCO@l DIN<IDOT ? @éq@i@DNAI>PN@N Jl OC@ ?@A@I?<I0aN

2C@ 'IN<IDOT "@A@IN@


http://users.phhp.ufl.edu/rbauer/forensic_neuropsychology/mcnaghten.pdf
http://users.phhp.ufl.edu/rbauer/forensic_neuropsychology/mcnaghten.pdf
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2C@ ?@A@I1?<I0 >G<DHN %J?
>JHH<I?@7? CDH JM C@M 0OJ
>JHHDO OC@ >MDH@

2C@ 'IN<IDOT "@A@IN@

<>>@NN@? ,JO@H=@M COOK >JIJGD>@ G@BDN NO<O@ D< PN >JJG D>@
2@A<PGO <NK ><O@BJIMT =DGGDIAJ N@MQD>@ DJIR<>J?(@B<|? DHKRD
OMD@M JA A<>0 HPNO ADI? OC<0 =@><PN@ JA OC@ H@I0<G ?@A@>0 OC(
FIJR @DOC@Mad@@and qualityA OC@ >MDHDI<G <>0 JM OC<Gv@D@ <>O R<N

2C@ O@MHN "?@A@>0 JAM@<NJI_ <I? ?DN@<N@ JA OC@ HDI?_><l=@ ?@:
R<TN =PO DI B@I@M<G OC@ ?@A@I?<I0 HPNO =@ >JBIDODQ@GT DHK<DM(
FIJRDIB OC@ I<OPM@ <I? LP<GDOT JA OC@ >MDHDI<G <>0 JM OC<O OC@ <>
>JHHJI @S<HKG@N JA H@10<G ?@A@>ON <I? ?2DN@<N@N <M@ KNT>CJINDN |
K<M<IJD<

(PMDN?D>0DJIN Q<MT <N OJ OC@ G@Q@G JA <R<M@I@NN OC@ ?@A@I?<IO
EPMDN?D>0ODJIN PN@ OC@ O@MH "FIJR _ IMGPI@EHENIX@ <>>@NN@?
JO@H=@M COOK G<RJI@>G@ >JH ><GDAJMID< K@IRGDE@@HGC@MN
PN@ OC@ O@MH "<KKEQDED®W <>>@NN@? ,JQ@H=@M

COOK G<RJ@>G@ >JH <G<=<H< >MDHDI<G >J?@ 'A FIIHDB/

PI?@MNO<I? DN OC@ NO<I?<M? OC@ OMD@M JA A<>0 HPNO <N>@MO<DI < =
<R<M@I@NN PI?@M OC@ <O0@I1?<I0 >DM>PHNO<I>@N 'A <KKM@>D<O@ DN
OMD@M JA A<>0 HPNO <I<GTU@ OC@ ?@A@I?<I0aN @HJODJI<G NO<O@ <I?
?2@A@I?<I0aN >C<M<>0@M JM K@MNJI<GDOT H<T =@ M@G@Q<IO <I? <?HDN

?@A@I?<IO ?2J@N IJO FIUR OC@ I<OPM@ <I? LP<GDOT JA < >MDHDI<G <>0 DA
DN >JHKG@O@GT J=GDQDJPN OJ RC<O C@ JM NC@ DN ?JDIB 2CDN DN LPDC
?@A@I?<ION >G<DHDIB DIN<IDOT >CJIN@ OJ <NN@MO OC<O OC@T ?D? IJO F
wrong &JR@Q@M EPMDN?D>0ODJIN ?DAA@M <N OJ OC@ H@<IDIB JA*"RMJIB _
EPMDN?D>0DJIN ?@ADI@ RMJIB <N "G@B<GGT RMJIB _ H@<IDIB OC@ ?@A@
PI<R<M@ OC<0O OC@ <>0O DN <B<SiNOWC@rSk&v. ?
<>>@NN@? ,JO@H=@M COOK G<RN>CJJG >JPMOMJIJHOD@R >JH <>A;><N@

NO<O@ Q >M@INGIR@MN ?@ADI@ RMJIB <NiNG @8<=BBRWVJIB _
H@<IDIB OC@ ?@A@I1?<I0 HPNO <GNJ =@ PI<R<M@ OC<0O OC@ <>0O DN >JI?@

NJ>D@8®ate v. Skaggs. ? <>>@NN@? ,JQ@H=@M
COOK RRR G@<BG@ >JH
SHGO@NPGO <NKS SHG?J> MDU : SHG ?J>=<N@ !1*50

_ %@I@M<GGT OC@ JIGT DINO<I>@ RC@M@ OC@ ?@A@I1?<I0 HPNO =@ "HJ
NO<I?DIB <GJI@ DN RC@! OC@ ?@A@I1?<I0 >G<DHN OC<0O OC@ >JI?P>0 R<N
>JHH<I? JA %J? RCD>C DN ><G@é&iit Oefense State v. Worlock ?

<>>@NN@? ,JQ@H=@M COOK RRR G@<BG@ >JH
SHGO@NPGO <NKS SHG?J> ( ;. SHG ?J>=<N@ !11*5 0
5C@OC@M OC@ NO<I?<M? DN G@B<GGT RMJIB JM HIM<GGT RMJIB DA OC@!
<>JO@M PK IJM <I <OO@HKO OJ CD?@ JM @N><K@ DO DN <KK<M@I0 OC<O (
OC@ ?DAA@M@I>@ =@OR@@I| MDBCO <I? RMJIB ?@A@<0ODIB OC@ >G<DH J
+a,<BCO@!



http://coolice.legis.state.ia.us/cool-ice/default.asp?category=billinfo&service=iowacode&ga=83&input=701
http://coolice.legis.state.ia.us/cool-ice/default.asp?category=billinfo&service=iowacode&ga=83&input=701
http://law.onecle.com/california/penal/25.html
http://law.onecle.com/alabama/criminal-code/13A-3-1.html
http://lawschool.courtroomview.com/acf_cases/8790-state-v-crenshaw
http://lawschool.courtroomview.com/acf_cases/8790-state-v-crenshaw
http://www.leagle.com/xmlResult.aspx?xmldoc=1978587120Ariz467_1470.xml&docbase=CSLWAR1-1950-1985
http://www.leagle.com/xmlResult.aspx?xmldoc=1978587120Ariz467_1470.xml&docbase=CSLWAR1-1950-1985
http://www.leagle.com/xmlResult.aspx?xmldoc=1978587120Ariz467_1470.xml&docbase=CSLWAR1-1950-1985
http://www.leagle.com/xmlResult.aspx?xmldoc=1990713117NJ596_1172.xml&docbase=CSLWAR2-1986-2006
http://www.leagle.com/xmlResult.aspx?xmldoc=1990713117NJ596_1172.xml&docbase=CSLWAR2-1986-2006
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2C@ 'IN<IDOT "@A@IN@

Example of a Case Inappropriate for the MONaghten Insanity Defense

1PN<I R<ION OJ HKMMT < NDIBG@ H<I =PO C@ ?J@N 1JO R<IO OC@ M@NKJINI
><MDIB AJM C@M >CDG?M@I| 1PN<I|?@>D?@N OJ FDGG C@M >CDG?M@| 1C¢
<B@? OCM@@ <I? ADQ@ JPO OJOC@ G<F@ 1C@ KPON OC@ ><M DI K<MF E
DO DI B@<M R<O>CDIB <N DO ?MDQ@N DIOJ OC@ R<O@M JOC JA C@M NJIN
?<T 1PN<IADG@N < KIGD>@ M@KJIMO NO<ODIB OC<0O < NOM<IB@M FD?I<KK:i
BPIKJDIO 5CDG@ N@<M>CDIB OC@ <M@< AJM OC@ FD?I<KK@M OC@ KJGD:
>CDG?M@laN =J?D@N <I? @QD?@I>@ DI?D><ODIB OC<0O 1PN<I FDGG@? OC@

1PN<I M@><ION C@M FD?I<KKDIB NOJMT <I? <?HDON NC@ FDGG@? C@M >CL
NC@ >G<DHN NC@ DN 1JO BPDGOT =T M@<NJI JA DIN<IDOT 1PN<IlaN >G<DH R
NP>>@NNAPG DANC@ FDGG@? C@M >CDG?M@I DI < EPMDN?D>0DJI OC<O N
DIN<IDOT ?@A@IN@ 1PN<I OMD@? OJ HDNG@<? OC@ KJGD>@ ?@HJINOM<(
OC<O NC@ C<? ?2JI@ NJH@OCDIB RMJIB 2CPN <GOCJPBC 1PN<IaN =@C<QDJN
H@IO<GGT DH=<G<I>@7? NCKnevGiae<diiETensce®@ OR@ @| MDBCO <I? RMJIB <I?

C@M >JI1?P>0 DN IJO @S>PN<=G@ PI?@M +a,<BCO@IlaN MDBD? M@LPDM@H(

Example of a Case Appropriate for the MONaghten Insanity Defense

I?M@< < ?D<BIIN@? N>CDUJKCM@ID> ?MJRIN ADQ@ JA C@M TJPIB >CDG?M
=<OCOP= I?M@< KMJHKOGT KCJI@N <I? O@GGN OC@ JK@M<OJM OC<O C
?2@<? 2C@ JK@M<OJIM ?DNK<O>C@N <l @QH@MB@I>T ><GG 0J G<R @IAIM>@
@IAIM>@H@10 JAAD>@MN <MMDQ@ <O I?M@<aN CIPN@ NC@ DIAJMHN OC
>CDG?M@I NJ OC<O OC@T >JPG? G@<Q@ OCDN @<MOC <I? @I0O@M C@<Q@

I?M@< OC@OM@<AO@M >G<DHN NC@ DN 1JO BPDGOT AJM FDGGDIB C@M >C
DIN<IDOT I?M@< >JPG? =@ NP>>@NNAPG DA OC@ EPMDN?D>0DJI DI RCD>C
>CDG?M@| M@>JBIDU@N OC@ +a,<BCO@I DIN<IDOT ?@A@IN@mMENERD < NPAA
defect N>CDUJKCM@ID< 'l <??DODJI TO@@QMEZEEDND DI?D><0ODIB 1?M@< FI@R (
>JI?P>0 R<iNrong NP>C <N <I <OO@HKO@? @N><K@ JM >JQ@M PK 'l A<>0 I"
C@OMN@GA >JIO<>0@7? G<R @IAIM>@H@I0 <I? DHH@?D<O@GT 0JG? OC@H
<>0ON 2CPN =JOC JA OC@ +a,<BCO@| @G@H@ION <KK@<M 0J =@ KM@N@IO
>JI?P>0 H<T =@ @S>PN<=G@ PI?@M OC@ >DM>PHNO<I>@N
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Figure 6.1MONaghten Insanity Defense

Irresistible Impulse Insanity Defense

IJOC@M Q<MD<ODJI JA OC@ DIN<IDOT Heea@ibl@ropuls€ @fense 2CDN
?@A@IN@ C<N GINO KIKPG<MDOT JQ@M OC@ T@<MN <I? DN M@QE@>0@? =
OC@ A@?@M<G BIQ@MIH®IO <>>@NN@? ,JQ@H=@M
COOK RRR G<R >JMI@GG @7?P PN>J?@ PN>N@>; ; COHGBH@
><N@N OC@ DMM@NDNOD=G@ DHKPGN@si2ifNis KT R@ AQHN@CI@EN+a,<BCO(
DIN<IDOT ?@A@IN@ M@NPGODIB DI OC@ <>LPDOO<G JAHIM@ H@IO<GGT *~

2C@ DMM@NDNOD=G@ DHKPGN@ DIN<IDOT ?@A@IN@ B@I@M<GGT NPKKG
AJ>PN DN JI OC@ ?@A@I?<I0aN <R<M@|@NNO£IBIP@B@ir<IOaN RDGG <=DG
>JIOMJG >JI?P>0 'l EPMDN?D>0ODJIN OC<O M@>JBIDU@ OC@ DMM@NDNOD-=
?@A@IN@ OC@ ADMNO @G@H@IO DN OC@ N<H@ <N +a,<BCO@I| OC@ ?@A
<H@IO<G ?@A@>0 JM ?DN@<N@ JA OC@ HDI? &JR@Q@M OC@ N@>JI? @G

@SSPNGN SMOHDI<G >J17 P REAPKO vdlition  IM AM@@ >CID>@ 'A OC@ ?@A@1?<I0 ><IIJO >JIOMIG CDN

<H@IO<G ?@A@>0 JM ?DN
><PN@7? OC@ ?@A@I1?<I0 O
OC@ <=DGDOT 0J >JIOMJG
>JI1?P>0 JM >JIAJMH CDN JM
>JI?P>0 0J OC@ G<R

2C@ 'IN<IDOT "@A@IN@

pNEP>0 =@><PN@ JA OC@ H@I0<G ?@A@>0 JM ?DN@<N@ OC@ ?@A@I?<IC

) @U@ | DA OC@ ?@A@I?<I0 PI?@MNO<I?N OC<O OC @taid 9PADIRN.RMJIB

%DNJM C@M@NN@? ,JQ@H=@M  COOK N>CJG<M BJIBG@ >JH
RYcIG<M:><N@ ><N@ CG @I <N;N?0_<N;QDN_JD N>CJG<MM
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2C@ 'IN<IDOT "@A@IN@

2CDN DN < NJAO@M NO<I>@ OC<I +a,<BCO @it @SDKEMI@N < 7@A@I?<I0 RCJ
<R<M@ >JI?P>0 DN RMJIB 2C@ >C<GG@IB@ AJM OC@ OMD@M JA A<>0O DI <I
EPMDN?D>0DJI DN ?DNODIBPDNCDIB =@OR@ @| edi?RHEKT =0 2R+0@

0OC<0 ><I1J0

Example of a Case Inappropriate for the Irresistible Impulse Insanity
Defense

JG@I@ RCJIC<N=@@I| ?D<BIIN@? RDOC K<M<IJD< ?@>D?@N NC@ HPNO >F
NIJMIMDOT NDNO@MNa C<DM =@><PN@ OC@T <M@ ~JPO OJ B@O C@M _ 1Ci
CIPN@ RDOC < 2<N@M <I? N>DNNJMN DI C@M =<>FK<>F &@M KG<I| DN OJ NP
RDOC OC@ NOPI BPI <I? OC@I C<>F JAAC@M C<DM N NC@ <MMDQ@N <O O(
BI@N JI@ JAC@M NIJMIMDOT NDNO@MN OMDK <I? A<GG DI OC@ K<MFDIB C
><NCH@M@ NR@<O@M <I? N>M<KDIB C@M >CDI $@@GDIB < NO<=JA KDOT

<I? R<GFN CPMMD@?GT OJR<M? OC@ =PDG?DIB NNC@ @IO@MN NCG@T -
NDNO@M OPMIN N>JRGN <O (JG@I@ <I? =<MFN ~5C<0O DI OC@ RIMG? <M@
GJJF GDF@ TJP EPNO MIGG@? JPOJA=@7? _ (JG@I@ KPGGN OC@ NOPI BPI J
<I? NCJJON NCG@T 5CDG@ NCG@T DN GTDIBJIOC@ AGJIM (JG@I@ O<F@
<I? >PON NCG@TaN C<DM JAA <O OC@ N><GK

(JG@I@ >G<DHN NC@ DN 1JO BPDGOT AJM <NN<PGO <I? =<O0@MT JA NCG@
DIN<IDOT 'A (JG@I@ <OO0<>F@7? NCG@T DI < EPMDN?D>0DJI OC<O M@>JBID!
DHKPGN@ DIN<IDOT ?@A@IN@ NC@ KMJ=<=GT RDGG IJO =@ NP>>@NNAPG
C<N =@@I| ?D<BIIN@p&B®E RCD>C DN < H@IO<G ?@A@>0 JM ?DN@<N@ &
JG@I@ N@@HN <R<M@ OC<0O NCJJODIB NJH@JI@ RDOC < NOPI BPI <I? >POC
DMrong=@><PN@ NC@ NK<M@? BI@N =<N@? JI KDOT 'l <??DODJI (JG@l@aN
<OO0<>F BI@N DI?D><0@NNDQIQAM C@M >JI?P>0 2CPN Clig@iti@ [N

OC@ ?DAA@M@I>@ =@OR@ @I MDBCO <I? RiMDIB XNRBEWI@ING® >MDHDI<G
=@C<QDJIM ?@A@<ODIB <IT >G<DH JA DIN<IDOT PI?@M OC@ DMM@NDNOD=
?@A@IN@
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Figure 6.2rresistible Impulse Insanity Defense

The Substantial Capacity Test

2C@ubstantial capacity test DN OC@ DIN<IDOT ?@A@IN@ >M@<0@7? =T OC@ +
1J7@ 2C@ +J?@G .@1<G J?@ R<N >JHKG@O@? DI T <KKMJSDH<O@GT
OC@ NO<O@N <I? OC@ A@?@M<G BIQ@MIH@I0 <?JKO@? OC@ NP=NO<IOD:s
><GG@?Naci@ Penal CodeJMALI defense <MJG 0JGA "$MJH +a,<BCO@I OJ
7<O@N]2M<INAJMH<ODJI JA OC@ 'IN<IDOT "@A@IN@ DI OC@ 3IDO@? 10<0@
4D<=G@Rivier College Online Academic Journak>>@NN@? "@>@H=@M

COOK RRR MDQD@M @?P EJPMI<G 0- (__1KMDIB (_ 0-$IRBQ@M DI

(JCI &DI>FG@T NP>>@NNAPGGT >G<DH@? DIN<IDOT PNDIB OC@ NP=NO<IOD:
CDN A@?@M<G OMD<G AJM OC@ <OO@HKO@? HPM?@M JA OC@I| .M@ND?@
DI?DBI<ODJI <O OCDN IJO BPDGOT Q@M?D>0 ><PN@? H<IT NO<O@N <I? OC@
>oB|§JC MIH@ I3 WiEthAMJH OC@ NP=NO<IOD<G ><K<>DOT O@NO 0J OC@ HIM@
AGD CO@INO<I?<N2L! Y <>>@NN@? ,JQ@H=@M

1 €RAK RRR G<R >IMI@GG @?P PN>J?@ PN>N@>; ; CAHG
Ok®IDODJI EPMDN?D>0DJIN OC<O NRDO>C@? 0OJ +a,<BCO@I| <GNJ NCDAO@"?
SRPIGBIB DIN<IDOT @afe@ni<MIG  0JGA "$MJH +a,<BCO@I OJ
EFO@N]2M<INAIMH<ODJI JA OC@ 'IN<IDOT "@A@IN@ DI OC@ 3IDO@? 10<0@

@K¥DB<=G@Rivier College Online Academic Journalk>>@NN@? "@>@H=@M
N@

2C@ 'IN<IDOT "@A@IN@
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2C@ 'IN<IDOT "@A@IN@

COOK RRR MDOQD@M @?P EJPMI<G 0-(_ 1KMDIB (_ 0-BX@AR@A@I?<IOaN
=PM?@1 JA KMJJA AJM OC@ DIN<IDOT ?@A@IN@ DN ?DN>PNN@? NCIMOGT

2C@ NP=NO<IOD<G ><K<>DOT O@NO DN <N AJGGJRN * K@MNJI DN IJO M@N
>JI?P>0 DA <O OC@ ODH@ JA NP>C >JI?P>0 <N < M@NPGO JA H@I0<G ?DN@
G<>FN NP=NO<IOD<G ><K<>DOT @DOC@M 0J <KKM@>D<O@ OC@ >MDHDI<C
>JI?P>0 JM OJ >JIAJMH CDN >JI?P>0 OJ OC@ M@LPDM@H@ION JA G<R_ +J?(
Y 2C@ ?@A@IN@ C<N ORJ @G@H@ION 2C@ ADMNO @G@H@I0O M@LPLC
0J C<Q@ <H@IO<G ?DN@<N@ JM ?@A@>0 GDF@ OC@ +a,<BCO@I <I? DMM(
DIN<IDOT ?@A@IN@N 2C@ N@>JI? @G@H@dQynitheIN@N BE@ RDOC
volitional GDF@ OC@ DMM@NDNOD=G@ DHKPGN@ DIN<IDOT ?@A@IN@ NPK
+a,<BCO@!I! DIN<IDOT ?@A@IN@

'1B@I@M<G DO DN @<ND@M OJ @NO<=GDNC DIN<IDOT PI?@M OC@ NP=NO<
=@><PN@ =JOC OC@ >JBIDODQ@ <I? QIGDODJI<G M@LPDM@H@ION <M@ N:
AG@SD=G@ NO<I?<M?N 3IGDF@ OC@ +a,<BCO@I DIN<IDOT ?@A@IN@ OC@
O@NO M@G<S@N OC@ M@LPDM@H@10 AIM >JHKG@O@ DI<=DGDOT 0OJ PI?
?DAA@M@1>@ =@OR@@I! MDBCO <I? RMJIB 'INO@<? OC@@A@tzIO HPNO
[JO OJO<G ><K<>DOT 2C@ "RMJIB_ DI OC@ NP=NO<IOD<G ><K<>DOT O@NO
RCD>C DNgalM<OC@M OC<| HIM<G RMJIB 'l <??DODJI PIGDF@ OC@ DMM@NI
DIN<IDOT ?@QAQ@IN@ OC@ ?@AQ@I?<sIdh$IB¢N@IB>BIO<G <=DGDOT OJ >JIAIMF
>JI?P>0 OJ OC@ M@LPDM@H@ION JA OC@ G<R JOC@M ?DAA@M@I>@ DI C
><K<>DOT O@NO DN OC@ PN@ JA OC@ RIM? "~<KKM@>D<O@_ M<OC@M OCx
KM@QDJPNGT <KKM@>D<O@ DI>IMKIM<O@N <| @HJODJI<G LP<GDOT RCD:
@QD?@I>@ JA OC@ ?@A@I1?<I0aN >C<M<>0@M JM K@MNJI<GDOT DN M@GC(
<?HDNND=G@ OJ NPKKIJMO OC@ ?@A@IN@

Example of the Substantial Capacity Test

*JIM@@I C<N =@@! ?D<BIIN@? RDOC KNT>CJNDN <I? NK@IO HINO JA C@M GI
CINKDO<G 5CDG@ <O OC@ H@I0<G CINKDO<G *JM@@! H<?@ AMD@I?N RD
K<OD@ION <I? C@<GOC ><M@ K@MNJII@G $MIH ODH@ OJ ODH@ *IM@ @I F
OC@N@ AMD@I?N +JNO JA OC@N@ "EJF@N_ >JINDNO@? JA KPOODIB C@M-
OC@DM AJJ? *IM@@| R<N <GR<TN M@KMDH<I?@7? <I? JAO@| NO@MIGT KPID
@N><K<?@N AO@M C@M M@G@<N@ AMJH OC@ H@I0O<G CINKDO<G <O <B
A<GGN DI GJQ@ RDOC D?<| <H<IRCJRJMFN DI < =JJFNOIM@ I@<M C@M <Kz
*IM@ @1 ?@>D?@N OJ H<F@ D?<I A<GG DI GJQ@ RDOC C@M =T A@@~?DIB CC
RCD>C NC@ >JI>J>ON JPO JA < HDSOPM@ JA C@M <IOD?@KM@NN<ION *IM(
AMJH D?<I <I? ><NP<GGT <NFN DA C@ RIPG? GDF@ C@M OJ =PT CDH < >JAA(
<I? N<TN "1PM@ =PO'?Jla0 C<Q@ < =M@<F AIM <IJOC@M ORJ CIPMN _ *IM(
=MDIB CDH OC@ >JAA@@ @AJM@ =MDIBDIB OC@ ?MDIF OJ D?<I NC@ KPOP
KJODJI_DI DO 5CDG@ D?<I DN NDKKDIB OC@ >JAA@@ *IM@@I| ?@>G<M@N
1C@ OC@I NO<O@N ™ FIJR"'NCJIPG?la0O C<Q@ =PO'KPO <GJQ@ KJODJIDIT
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2C@ 'IN<IDOT "@A@IN@

CIK@ DO ?J@NIlaO CPMO TJP _ D?<l =@>JH@N N@MDJPNGT DGG <AO@M ?M
DN CINKDO<GDU@?

*IM@@I| >G<DHN NC@ DN 1JO BPDGOT AIJM =<O0@MDIB D?<I| =T M@<NJI JA Dl
DI < EPMDN?D>0DJI OC<O M@>JBIDU@N OC@ NP=NO<IOD<G ><K<>DOT O@N
RDOC C@M >G<DH *JM@@I| C<N < H@10<G ?Dpdgehblgs SVV@A@NO

NO<O@H@I0 OJ D?<I DI?D><0O@N OC<GiB@rBatEaKkeoD@r 0OJ <KKM@>D<O@
>MDHDI<GDOT JA C@M >JI?P>0 ,JO@ OC<O DA*JM@@| R@M@ DI < +a,<BCO(
C@M NO<O@H@IO ™ FIJR ' NCJPG?la0 C<Q@_>JPG? KMJQ@ C@M <R<M@|@!
>JI?P>0 R<hrong ?@A@<0DIB C@M >G<DH 'l <??DODJI *JM@@laN =@C<QDJN
H@10<G CINKDO<G DI?D><O@N OC<O NC@ G<>FN OC@ NP=NO<IOD<G ><K<>
>JIOMJG C@M >JI1?P>0 #Q@!| <AO@M < GDA@ODH@ JA =@DIB KPIDNC@? JQC
HDSDIB C@M H@?N OJB@OC@M <I? KPOODIB OC@H DI JOC@M K@JKG@aN A
NODGG ?J@N DO *<NOGT DI < NP=NO<IOD<G ><K<>DOT EPMDN?D>0DJI O@I
AMD@I?N <O OC@ H@I0<G CINKDO<G H<T =@ <?HDNND=G@ OJ NPKKJIMO C(
<I? C@M G<>F JA <=DGDOT 0J "<KKM@>D<O@ OC@ >MDHDI<GDOT JA C@M

Figure 6.3Substantial Capacity Insanity Defense
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I DIN<IDOT ?@A@IN@ OC<Q
@S>PN@N >MDHDI<G >JI?P3

DO DN ><PN@? =T < H@I0<G *

IM?2@A@>0 GNJ><GG@?
KMJ?P>0 O@NO

The Durham Insanity Defense

2C@urham insanity defense DN PN@? JIGT DI ,@R &<HKNCDM@ <I? C<N =@ @] |
@NO<=GDNC@? DIN<IDOT ?@A@IN@ DI ,@R &<HKNCDM@ NDI>@ OC@ G<0@
?2@AQ@IN@ <GNJ ><GGEEOCE@ JM OG@duct test R<N <?JKO@7? =T OC@
IDM>PDO JPMO JA KK@<GN AJM OC@ "DNOMD>0 JA JERIFDx\DIDE@ ><N@
$ 7 2C@ ?@A@IN@ N@O AIJMOC DI OC<O ><N@ DN <N AJGGJRN "9 :|
1IJO >MDHDI<GGT M@NKJIND=G@ DA CDN PIG<RAPG <>0 R<N OC@ KMJ?P>0 .
H@I0<G ?@A@¥H@amv. U.S. $ ? <>>@NN@? "@>@H=@M
COOK N>CJG<M BJJBG@ >JH

N>CJIG<M:><N@ ><N@ CG @I <N:N?0 <N:ODN JD N>CJG<MM

2C@ 'IN<IDOT "@A@IN@

&JIR@Q@M OC@ >JPMO A<DG@? OJ BDQ@ ?@ADIDODJIN AJM KMJ?P>0 H@I!

?@A@>0 2CPN OC@ "PMC<H DIN<IDOT ?@A@IN@ DN @SOM@H@GT ?DAAD>

"1 IDM>PDO M@E@>0@? DO DI DI OGov>Bh@nkk $ ?

RCD>C R<N G<O@M NPK@MN@?@? =T AZ1?2@V<GINO@DNE® ,JQ@H=QM
COOK RRR G<R >JMI@GG @7?P PN>J?@ PN>N@>; ; COHG

1B@I@M<G OC@ "PMC<H DIN<IDOT ?@A@IN@ M@GD@N JI jiviitsddel KMDI>I
causation 2C@ ?@A@IN@ C<N ORJ @G@QH@ION $DMNO OC@ ?@A@I1?<I0 HPI
?DN@<N@ JM ?@A@>0 GOCJIPBC OC@N@ O@MHN <M@ 1JO BK®aMDAD><GG
><N@ OC@ G<IBP<B@ JA OC@ EP?D>D<G JKDIDJI DI?D><O@N <| <OO@HKO C
J=E@>0DQ@ KNT>CJGJIBD><G NO<I?<M?N M<OC@M OC<I| AJ>PNDIB JIOC@ °
NP=E@>0ODQ@ >JBIDODJI 2C@ N@>JI? @G@H@#DLatbhOATDERDOWDHDI<G
>JI?P>0 DN "><PN@?_=T OC@ H@IO<G ?DN@<N@ JM ?@A@>0 OC@I OC@ >
@S>PN@? PI?@M OC@ >DM>PHNO<I>@N

Example of the Durham Insanity Defense

MD<II< C<N =@ @I ?D<BIIN@garid0i@ +IJNO KNT>CD<OMD> @SK@MON <BM@(
DI?DQD?P<GN <AAGD>0@? RDOC K<M<IJD< PIM@<NJI<=GT =@GD@Q@ OC<C
DN PO OJ B@O OC@H _ MD<Ill< RIMFN PI?@M OC@ ?DM@>0 NPK@MQDNDJ
KCTND><G >JI?DODJI ><GG@? "R<GG@T@ _ ,JM<aN R<GG@T@ H<F@N DO <K
GJJFDIB OJ OC@ ND?@ RC@I NC@ <??M@NN@N K@JKG@ MD<Ill< BM<?P<GC
>JIQDI>@? OC<0O ,JM< DN >JHHPID><ODIB N@>M@O H@NN<B@N OJ OC@DM :
NC@ DN NK@<FDIB OJ MD<Ill< MD<IlI< DN B@IPDI@GT AMDBCO@I@? OC<0O ,J
>JRIMF@MN OJ FDGG C@M <I? NC@ ?@>D?@N NC@ |@@?N OJ ?@A@I1? C@N
BPI OJ RIMF JI@ ?<T <I? RC@I ,JM< =@BDIN O<GFDIB OJ C@M <=JPO C@M O
O<F@ JQ@MGJIB GPI>C@N MD<II< KPGGN OC@ BPI JPO JAC@M >P=D>G@ <
JM<

:‘Z&%@iﬁ G<DHN NC@ DN 1JO BPDGOT AJM FDGGDIB ,JM< =T M@<NJ| JA DIN<ID
DI GG

? ,JM< DI ,@R &<HKNCDM@ NC@ HDBCO =@ NP>>@NNAPG RDOC C@
<H@I0<G ?DN@<N@ JpaPgmadi@>DD<II< ><| KMJ=<=GT KMJ?P>@ @QD?@I>@ |
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2C@ 'IN<IDOT "@A@IN@

<N KNT>CD<OMD> @SK@MO O@NODHJIT OC<O C@M K<M<IID<*><PN@?_ JM
>MDHDI<G >JI?P>0 RCD>C R<N NCJJODIB ,JM< 2CPN < OMD@M JA A<>0 >JPG
MD<II< JI OC@ BMJPI?N OC<O C@M >JI?P>0 DN @S>PN<=G@ PI?@M OC@N@

Figure 6.4Durham Insanity Defense

Proving Insanity

2C@M@ DN B@I@Ms@@itien OC<O >MDHDI<G ?@A@|23al@ERNI@G<N OC@M@ L
< KM@NPHKODJI OC<O 0D@ERREDM@AIM@ <O <HDIDHPH <?@A@I1?<I0
>G<DHDIB DIN<IDOT HPNO KMJ?P>@ @QD?@I>@ OC<O M@=PON OCDN KM@
M@LPDM@ OC@ KMIN@>PODJI OJ OC@M@<AO@M KMJIQ@ N<IDOT =@TJI? <
<KM@KJII?@M<I>@ JA @QBIE@Na#GFDIN <I? NOP?@ION <O OC@ 5@NO 4DME
3IDQ@MNDOT UGG@B@ JA *<R NIN<IDOT "@A@IN@ _ 5@NO 4DMBDID< &JHD:
INOMP>0ODJIN .MJIE@>0 <>>@NN@? "@>GBBKNMTR@=RQI@0 @?P VE@GFL
<?>MDHG<R DIN<IDOT COHG

.JNOHinckleyH<IT NO<O@N C<Q@ >JIQ@MO@? OC@ DIN<IDOT ?@A@IN@ DIOJ
?@QA@IN@ 2CPN <N ?DNIC&sH@END| !MDHDI<G "@A@IN@RCMADA@I?<IO

H<T <GNJ C<Q@ OC@ =PM?@I| JA K@MNP<?DIB OC@ OMD@M JA A<>0 OC<O (
KM@KJII?@M<I>@ JA @ @R@HN@T (PMT 'INOMP>0DJI JI 'IN<IDOT <N@?JI,



http://myweb.wvnet.edu/~jelkins/adcrimlaw/insanity.html
http://myweb.wvnet.edu/~jelkins/adcrimlaw/insanity.html
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10<0 1l Y! <>>@NN@? ,JQ@H=@M COOK RRR EP?D>D<MT NO<O@ IE F
>MDHDI<G >C<MB@N M@NRIIDH K?@M<G BJIQ@MIH@I0 <I? NJH@ JOC@M N
M@LPDM@ OC@ ?@A@I1?<I0 OJ KMJE@rahnktdooireing evidence RCD>C

DN < CDBC@M NO<I?<M? OC<I| KM@KJI?@M<I2@I|IA)@@DP®@1>@

<>>@QNN@? "@>@H=@NOOK G<R EPNOD<>JH O@II@NN@@ >J?@N ODO(
>C<KO@M K<MO

Diminished Capacity

>G<DH JAminished capacity ?DAA@MN AMJH OC@ DIN<IDOT ?@A@IN@ "DHDI
><K<>DOT Dimpgérfect failure of proof defense M@>JBIDU@? DI < HDIJMDOT JA
EPMDN?D>0ODJIN "DHDIDNC@? ><K<>DOT >JPG? M@?P>@ < ADMNO ?@BM@(
N@>J1? 2@BM@@ HPM?@M JM H<ING<PBCO@M DA OC@ ?@A@I1?<I0 G<>FN (
0J AJMH OC@ <KKMJKMD<O@ >Mioir frsteai&jce@murder

'l K<GDAJMID< ?DHDIDNC@? ><K<>DOT R<N <=JGDNC@? <N <I <AADMH<ODQG
$M<I>DN>J 1IPK@MQDNJIM "< 5CDO@ PN@? DO NP>>@NNAPGGT DI CDN OMD:x
A@GGJIR 1PK@MQDNJIM &<MQ@T +DGF EPMT >JIQD>0@7? 5CDO@ JA QJGPIC
M<OC@M OC<I ADMNO ?@BM@@ KM@H@?D0O<0@? HPM?@M <AO@M M@QL
CDN ?D@0 JA EPIF AJJ? 2RDIFD@N >M@<0@? < >C@HD><G DH=<G<I>@ DI C
<AO@MH<OC JA OCDN CDBCGT KP=GD>DU@? OMD<G '<GDAJMID< K<NN@? C
OC@ ?DHDIDNC@? ><K<>DOT ?@A@IN@ <I? GDHDODIB OC@ <?HDNND=DGDC(
?DHDIDNC@? ><K<>DOT JIGT 0J N@IO@|>DIB-EMB @@R@BN<>>@NN@?
"@>@H=@M COOK G<RJ@>G@ >JH ><GDAJMID< K@I<G COHG

1DHDG<M OJ ?DHDIDNC@? ><Ksymipdhiz\iefe@e NTI?MIH@ OC<O I@B<O@N
OC@ M@LPDNDO@ DIO@10 AJM OC@ >MDH @it 1B GPpxBos O&fdnshl DI <
HDIJMDOT JA EPMDN?D>ODJIN 1JH@ >JHHJI @S<HKG@N JA NTI?MIH@N OCG@
.NT>CD<OMD> NNJ>D<ODJI M@>JHIdg@stioland @tatistical Manual of Mental
DisordersAJPMOC @ ?DIEMHV <M@ <IODNJ>D<G K@MNJI<GDOT ?DNIM?@M KJ
NOM@NN ?DNIM?@M <I? DIO@MHDOO@10 @SKGINDQ@ ?DNIM?@M 1IH@ >
NTI?MIJH@N D?@I0DAD@? =PO 1J0 MESNMBRM@?=-ROO0@M@? RIH<I IM =<00¢
;DXK?NMA%D;OOA:ADGOF;M@ m RIBAE NTI?MIH@ ?DN>PAXKIXAM MDHDI<G "@AQIN@NI2<MBOA@DI@

B DG h N oy na RBUE2M<R<G GOCIPBC NP>>@NNAPG PN@ JA OC@ NTI?MIH@ ?@A@IN@
2@BM@@ HPM?@M JM ><N@ C<N @S>PN@? < ?@A@I?<I0aN ?MPIF@| ?MDQDIB <I? <NN<PGO <I? =<0
H<ING<PBCO@M DA OC@ ?@A@BDO@ JAAD>@M =@><PN@ JA KM@H@INOMPKEG-NEIRMAMRG . +H1"@A@IN@ L
zgzg%g;%%oﬁg/:'%ﬁ;ﬂ 4DMBDID< <N@ 0@QDQ@N "@=<0@ _ <GODHIM@ >JH R@=NDO@ <>>@NN(
e B Doo, EOGK <MOD>G@N =<GODHIM@NPI>JH  I@RN____::KHN MD>CO@M

?7@QAQIN@
A<DGPM@ JA KMJJA ?@A@IN@ OC<O

>G<DHN < NTI?MJH@ KM@Q@I0@?

OC@ ?@A@I1?<I0 AMJH AJMHDIB

OC@ M@LPDNDO@ DIO@IO|AIM OC@

>MDH@

2C@ 'IN<IDOT "@A@IN@


http://www.judiciary.state.nj.us/criminal/charges/respons1.pdf
http://www.judiciary.state.nj.us/criminal/charges/respons1.pdf
http://law.justia.com/tennessee/codes/2010/title-39/chapter-11/part-5/39-11-501
http://law.justia.com/tennessee/codes/2010/title-39/chapter-11/part-5/39-11-501
http://law.onecle.com/california/penal/25.html
http://articles.baltimoresun.com/1991-06-16/news/1991167033_1_pms-richter-defense
http://articles.baltimoresun.com/1991-06-16/news/1991167033_1_pms-richter-defense
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Mental Competence to Stand Trial

2C@ DIN<IDOT ?@A@IN@ DN ?DAre@dl copetkitde to stand trial 2C@
DIN<IDOT ?@QA@IN@ K@MO<DIN OJ OC@ ?@A@I1?<I0aN H@IO<G NO<O@ RC@
OC@ >MDH@ 'A OC@ DIN<IDOT ?@A@IN @xOheRReCR REXDDRI0 AMIH
BPDGO +@10<G >JHK@O@I>@ OJ NO<I? OMD<G DN <I<GTU@? <O OC@ ODHC(
KG<>@ 'AOC@ ?@A@I?<I0 DN H@IO<GGT DI>JHK@O @10 OJ NO<I? OMD<G O
PIODG OC@ ?@A@I1?<I0 M@B<DIN >JHK@QO@I>T GOCJPBC < ?@O<DG@? ?DN
>JHK@O@I>@ OJ NO<I? OMD<G DN =@TJI? OC@ N>JK@ JA OCDN =JJF DI B@I
?@A@I?<IO HPNO =@ <=G@ OJ PI?@MNO<I? OC@ >C<MB@N <B<DINO CDH JM
OJ <NNDNO DI CDN JM C@M ?@A@IN@ N OC@ +J?@G .@I<G J?@ KMJIQD?@I
<N < M@NPGO JA H@I0<G ?DN@<N@ JM ?@A@>0 G<>FN ><K<>DOT OJ PI?@N\
<B<DINO CDH JM OJ <NNDNO DI CDN JRI ?@A@IN@ NC<GG =@ OMD@? >JIQD:
OC@ >JHHDNNDJI JA <I JAA@IN@ NJ GJIB <N NP>C DI><K<>DOT @I?PM@N_ +.
J?7@ Y ?7@A@I?<I0 RCJ DN H@IO<GGT DI>JHK@O @10 <O OC@ ODH@ JA O
OJH@IO<G C@<GOC OM@<OH®@I0 JM @Q@I DIQJGPIO<MT H@?D><0ODJI PIOL
M@B<DI@?

Guilty but Mentally IlI

.JNOHinckleyNJH@ NO<O@N <?JK@Qu@ty R @entally ill verdict

?@A@I1?7<I0 RCJ DN Aty but mentally il DN IJ@cquitted=PO KPIDNC@? <I?
OM@<O0@? AJM H@I0<G C@<GOC NDHPGO<I@JPNGT RCDG@ DI KMDNJI 2TK
H@IO<GGT DGG Q@M?D>0 DN <Q<DG<=G@ JIGT RC@I OC@ ?@A@I1?<10 A<D(
DIN<IDOT <I? M@LPDM@N OC@ ?@A@I1?<I0 OJ KMIQ@ H@10<G DGGI@NN <C
0J < KM@KJI?@M<I>@ JA @QQBR@I>@ E <>>@NN@?"@>@H=@M

COOK G<RJI@>G@ >JH DGGDIJDN DG>N COHG

Example of Guilty but Mentally Ill

0@QD@R OC@ @S<HKG@ RIXTHOO® | @IHHKG@ JA < I<KN@ 'I<KKMJKMD<O@

OC@ 'MM@NDNOD=G@ 'HKPGN@ 'INK@IDN' @A@HIN@Q@ (JG@I@ C<N =@ @I

?D<BIIN@? RDOC K<M<IJD< =PO NCJRN <I <=DGDOT 0J >JIOMJG <I? PI?@MNC
PBMJIBAPGI@NN JA C@M >JI1?P>0 NJNC@ KMJ=<=GT RDGG I1JO =@ NP>>@NN/
IOOMM@NDNOD=G@ DHKPGN@ DIN<IDOT ?@A@IN@ 'A (JG@I@ DN DI < NO<O@

ﬂ%@%ﬁem DGG Q@M?D>0 (JG@I@ H<T =@ <I <KKMIKMD<O@ ><I?D?<0@ =
|
@

<GGT DGG <O OC@ ODH@ NC@ <NN<PGO@? <I? =<O0@M@7? C@M NJIM.
|1043P1? BPDGOT =PO H@IO<GGT DGG NC@ RDGG =@ OM@<O0@? AJM C@QM H@
NDHPGO<I@JPNGT RCDG@ N@MQDIB <IT KMDNJIN@IO@I>@

c@
<GGT DGG

<I? IM?@MN OC@ >MDHDI<G
?@A@I1?<I0 OJ H@IO<G C@<GOC
OM@<OH@I0O RCDG@ DI><M>@M<O@?

2C@ 'IN<IDOT "@A@IN@


http://law.onecle.com/illinois/725ilcs5/115-4.html
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Figure 6.5

Figure 6.6
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Hasan Fort Hood Shooting Video
"J@N &<N<I &<Q@ <I'IN<IDOT "@A@IN@ 2C@ (P?B@ OPG@N

' OCDN I@RN NOJMT JI OC@ G@B<G DHKGD><ODJIN JA OC@ $IMO &JJ? NC.
,<KIJGDO<IJ ?DN>PNN@N OC@ PK>JHDIB KMIN@>PODJI JA ,D?<G &<N<I <|? C
KINND=DGDOT JA <I DIN<IDOB@@A®@IN@RI "$JMO &JJ? 1CJJODIB 1PNK@>0
+<EJM ,D?<G &<N<I OJ @ MM<DBI@? _ &PAADIBOJIKINO >JH R@=NDO@ <>
PBPNO COOK RRR CPAADIBOJIKINO >JH AJMO CJJ?

NCJJODIB NPNK@>0 DI >JPMO;l; COHG

>GD>F OJ N@@ QD?@J

Disposition of the Legally Insane

2C@ 13O0 BPDGOT =T M@<NJI JA DIN<IDOT Q@M?D>0 H@<IN OC<O OC@ ?@AC
AMJH >MDHDI<G M@NKJIND=DGDOT <I? ?2@QJD? JA <IT >MDHDI<G M@>JM? AJ
&IR@Q@M DOnhatddkl OC<O OC@ ?@A@I1?<I0 DN AM@@ OJ M@OPMI OJ NJ>I

IN@Q@M<G NO<O@N <I? A@?@M<GGT <?@A@I1?<I0 RCJ DN AJPI? IJO BPDC
DIN<IDOTabtématically committédl) < OM@<OH@I0O A<>DGDOT PIODG OC@M@ DI
?2@0@MHDI<ODJI OC<O H@10<G C@<GOC C<N t@®| M@NOINEDN@ ?
"@>@H=@M COOK G<RJI@>G@ >JH PN>J?@ CoHI® DN <GNJ OC@
+J?7@G .@1<G 1J?7@ <KKMJ<>C N OC@ +J?@G .@I<G 1J?@ NCBrO@@I =X Y
?@A@I1?<I0 DN <>LPDOO@7? JI OC@ BMJIPI? JAH@I0O<G ?DN@<N@ JM ?@A@>
M@NKJIND=DGDOT OC@ !JPMO NC<GG JM?@M CDH OJ =@ >JHHDOO@? OJ C
IJHHDNNDJI@M JA +@10<G &TBD@I@ 9.P=GD> &@<GOC: OJ =@ KG<>@? DI <I
DINODOPODJI AJM >PNOJ?T ><M@ <I? OM@<OH®@I0 _

-OC@M NO<O@N C<Q@ < C@<MDIB JI N<IDOT <AO@M OC@ EP?BH@I0 JM Q@
M@<NJI JA DIN<IDOT DN M@OPMI@? 'A OC@ ?@A@I?<I0 DN ?@@H@? H@IO<
OC@ C@<MDIB C@ JeI&S@MDdAC@ ?@A@I?<I0 DN AJPI? H@IO<GGT DGG <O (
C@<MDIB C@ JMevB@idDJ OC@ <KKMIKMD<O@ OM@ <@HI@ (@AXHDREDOT
Iy <>>@NN@? "@>@H=@M COOK >J?@N JCDJ BJQ JM>

Temporary Insanity

+<IT NO<O@N <GNJ M@egpi@mbr@insanity  RCD>C ?J@N |JO ?DAA@M DI <I<GT

>JHHDOO@? =PO G<O0@M M@BBIPR @ MH<1@10 DIN<IDOT @S>@KO AJM OC@ ?PM<ODJI MMIC@GIRI0<G L

N<IDOT

2C@ 'IN<IDOT "@A@IN@


http://www.huffingtonpost.com/2011/07/20/fort-hood-shooting-suspect-in-court_n_904274.html
http://www.huffingtonpost.com/2011/07/20/fort-hood-shooting-suspect-in-court_n_904274.html
http://www.youtube.com/v/pUzcIS5MJjw
http://law.onecle.com/uscode/18/4243.html
http://codes.ohio.gov/orc/2945.40

IC<KO@M !'MDHDI<G "@A@IN@N .<MO

2C@ 'IN<IDOT "@A@IN@

+<O0C@R . <M<>C <I? JN@KC *@QDI "2C@ 2@HKIM<MT 'IN<IDOT "@A@IN
I<GDAJMID< _ C<NODIBN @?P R@=NDO@ <>>@NN@? "@>@H=@M
COOK RRR P>C<NODIBN @?P KP=GD> G<R ?J>N O@HKBINSHEDO® KO
M@>JBIDU@N O@HKJIM<MT DIN<IDOT OC@ @G@H@ION JA OC@ NO<O@aN [
MONaghtenirresistible impulse substantial capacity JVMDurham HPNO =@
KM@N@IO <O OC@ ODH@ OC@ >MDH@ R<N >JHHDOO@? 'A OC@ ?@A@I?<I(
M@<NJI JA DIN<IDOT AJM OC@ >MDHDI<G JAA@IN@ =PO M@B<DIN H@IO<G >
ODH@ JA KMIN@>PODJI OC@ ?1ee@d8A0@M OC@ Q@M?D>0 DN M@I1?@M@
>JPMO RDGG JM?@M M@G@<N@ =<N@7? JI OC@ >JHHDOH@ I KkMDIWWPPM@
"DNKJNDODJI JA OC@ *@B<GGT 'IN<I@

Example of Temporary Insanity

' 4ADMBDID< DI *IM@I< J==DOO R<N OMD@? AJM OC@ >MDH@ JA NGD>DIB
CPN=<I?aN K@IDN J==DOO KG@<?@? 1JO BPDGOT OJ H<GD>DJPN RJPI?DIB =
DIN<IDOT J==DOO NP>>@NNAPGGT @r3istiGIDNQ@IReiGganity defense
=T KM@N@IODIB @QD?@I>@ JA T@<MN JA NKJPN<G <=PN@ < AIM>@? <=JM(
IDBCO JA OC@ DIXB2@H@G @GG ""MDH@N @GJROC@ @GO .@IbG@ 0@H
I<KNOM<ODJI _ 2MP24 R@=NDO@ <>>@NN@? "@COH=@RR OMPOQ >JH
GD=M<MT >MDH@ >MDHDI<G;HDI? N@SP<G:<NN<PGO N@Q@M@CIK@IDN DI?
5<TI@ <I? *IM@I< J==DOO0 2MD<GN <I? PIM@I< J==DOOaN 2MD<G @BDI!
G<R EM<IF JMB R@=NDO@ <>>@NN@? "@S@bk@B4iAR EM<IF JMB K<B@N
(JCI 5<TI@ *IM@I< J==D0OO0 2MD<GN *IJM@I< J==DOO N 2MD<G

@BDIN COH®@M OC@ EPMT M@OPMI@? OC@ Q@M?D>0 JA 1JO BPDGOT =T

==DOO0O R<N @Q<GP<O@? ?@@H@? H@IO<GGT >JHK @@ @ & ?@N@B: @ <N
ANMDH@N @GIJROC@ @GO .@IDG@ 0@HJQ<G <I? I<NOM<ODJI _ 2MP24 R@=
"@o>@H=@M COOK RRR OMPOQ >JH GD=M<MT >MDH@ >MDHDI<G;HDI?
N@SP<G;<NN<PGO N@Q@M@?;K@IDN COHG

Lorena Bobbitt Trial Video

*IJM@I< J==DOO 2MD<G "<T -1@

2CDN I@RN NOJMT ?DN>PNN@N OC@ ADMNO ?<T JA OO@B&M@DHJI==DOO |

A5<N *JM@I< J==DOOaN >0 <I'MM@NDNOD=G@ 'HKPGN@ a_ <GODHJM@N

<>>@NN@? PBPNO COOK <MOD>G@N =<GODHJM@NPI >JH I@RN
LGIM@I< =J==DOO0 DIN<IDOT ?@QA@IN@ M@<NJI JA DIN<IDOT

>GD>F OJ N@@ QD?@J



http://www.uchastings.edu/public-law/docs/tempinsanity.pdf
http://www.trutv.com/library/crime/criminal_mind/sexual_assault/severed_penis/index.html
http://www.trutv.com/library/crime/criminal_mind/sexual_assault/severed_penis/index.html
http://law.jrank.org/pages/3594/John-Wayne-Lorena-Bobbitt-Trials-1993-1994-Lorena-Bobbitt-s-Trial-Begins.html
http://law.jrank.org/pages/3594/John-Wayne-Lorena-Bobbitt-Trials-1993-1994-Lorena-Bobbitt-s-Trial-Begins.html
http://law.jrank.org/pages/3594/John-Wayne-Lorena-Bobbitt-Trials-1993-1994-Lorena-Bobbitt-s-Trial-Begins.html
http://www.trutv.com/library/crime/criminal_mind/sexual_assault/severed_penis/2.html
http://www.trutv.com/library/crime/criminal_mind/sexual_assault/severed_penis/2.html
http://articles.baltimoresun.com/1994-01-12/news/1994012071_1_lorena-bobbitt-insanity-defense-reason-of-insanity
http://articles.baltimoresun.com/1994-01-12/news/1994012071_1_lorena-bobbitt-insanity-defense-reason-of-insanity
http://www.youtube.com/v/3XnuPOk144c
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KEY TAKEAWAYS

Z 2C@ AJPM NO<O@N OC<0 ?J 1JO M@>JBIDU@ OC@ DIN<IDOT ?@A@INC
30<C )<IN<N <I?'"?<CJ

Z 2C@ AJPM Q@MNDJIN JA OC@ DIN<IDOT ?@A@IN@ <M@ +a,<BCO@!I DI
DHKPGN@ NP=NO<IOD<G ><K<>DOT <I? "PMC<H

Z 2C@ ORJ @G@H@ION JA OC@ +a,<BCO@I DIN<IDOT ?@A@IN@ <M@
AJGGJRDIB

2C@ ?@A@I1?<I0 HPNO =@ NPAA@MDIB AMJH < H@10<G ?@A@>C
?DN@<N@ <O OC@ ODH@ JA OC@ >MDH@

2C@ ?@A@I1?<I10 ?D? 130 FIUR OC@ I<OPM@ JM LP<GDOT JA OC@
>MDHDI<G <>0 C@ JM NC@ >JHHDOO@? JM OC<O OC@ <>0O R<N
=@><PN@ JA OC@ H@I0<G ?@A@>0 JM ?DN@<N@

Z 2C@ ORJ @G@H@ION JA OC@ DMM@NDNOD=G@ DHKPGN@ DIN<ID
OC@ AJGGJRDIB

2C@ ?@A@I1?<I0 HPNO =@ NPAA@MDIB AMJH < H@10<G ?@A@>C
?DN@<N@ <O OC@ ODH@ JA OC@ >MDH@

2C@ ?@A@I?<I0 >JPG? IJO >JIOMJG CDN JM C@M >MDHDI<G >JI?
=@><PN@ JA OC@ H@I0<G ?@A@>0 JM ?DN@<N@

Z 2C@ NP=NO<IOD<G ><K<>DOT O@NO NJAO@IN OC@ N@>JI? @G@H@I
+a,<BCO@I <I1? DMM@NDNOD=G@ DHKPGN@ DIN<IDOT ?@A@IN@N 3I?
NP=NO<IOD<G ><K<>DOT O@NO OC@ ?@A@I1?<I0 HPNO G<>F NP=NO<|
><K<>DOT 0J <KKM@>D<0@ OC@ >MDHDI<GDOT JA >JI?P>0 JM 0J >JIC
>JIAIMH >JI1?P>0 0J OC@ G<R

Z 2C@ "PMC<H DIN<IDOT ?@A@IN@ @S>PN@N >MDHDI<G >JI?P>0 RC@! |
=T < H@10<G ?DN@<N@ JM ?@A@>0

Z 2C@ >MDHDI<G ?@A@1?<I0 KG@<?DIB 1JO BPDGOT =T M@<NJI JA DIN<I|
KMJ?P>@ @QD?@I>@ 0J M@=PO OC@ KM@NPHKODJI OC<O >MDHDI<C
N<I@ 2C@M@<AO@M @DOC@M OC@ KMIN@>PODJI C<N OC@ =PM?C
DIN<IDOT 0OJ < >@MO<DI @QD?@IOD<MT NO<I?<M? JM OC@ ?@A@I?<IC
=PM?@I JA KMJQDIB DIN<IDOT OJ < KM@KJI?@M<I>@ JA @QD?@I>@ M
>JIQDI>DIB @QD?@I>@

Z 2C@ ?DHDIDNC@? ><K<>DOT ?@A@IN@ DN < A<DGPM@ JA KMJJA DHK
OC<0 H<T M@?P>@ < ADMNO ?@BM@@ HPM?@M 0J N@>JI? ?@BM@@
H<ING<PBCO@M DA OC@ ?@A@I1?<I0 ?D? 1JO C<Q@ OC@ H@I0<G ><K-
ADMNO ?@BM@@ HPM?@M >MDHDI<G DIO@IO 2C@ DIN<IDOT ?@A@IN
K@MA@>0 <AADMH<ODQ@ ?@A@IN@ DI H<IT EPMDN?D>0DJIN

2C@ 'IN<IDOT "@A@IN@
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Z 2C@ DIN<IDOT ?@A@IN@ @SJII@M<O@N OC@ ?@A@I1?<I0 AMIH >MDHI
M@NKJIND=DGDOT +@I0<G DI>JHK@O@I>@ OJ NO<I? OMD<G ?@G<TN
OMD<G PIODG H@I0<G >JHK@O@I>T DN M@B<DI@?

Z 2C@ BPDGOT =PO H@IO<GGT DGG Q@M?D>0 ADI?N OC@ >MDHDI<G ?(
=PO JM?@MN CDH JM C@M 0OJ PI?7@MBJ H@I0<G C@<GOC OM@<OH@I
DI><M>@M<O@? 2C@ DIN<IDOT ?@A@IN@ DN B@I@M<GGT < KOMA@:
?@A@IN@ DI H<IT EPMDN?D>0DJIN

Z2C@ A@?@M<G BIQ@MIH@IO <I? NJH@ NO<O@N <POJH<OD><GGT >Jk
>MDHDI<G ?@A@I?<I0 OJ < H@I0<G C@<GOC A<>DGDOT <AO@M <I| <>L
DIN<IDOT -OC@M NO<O@N C<Q@ < KINOQ@M?D>0 C@<MDIB OJ MPG(
>JHHDOH@IO

Z >G<DH JA O@HKJM<MT DIN<IDOT DN OC@ N<H@ <N < >G<DH JA DIN<IL
AJM OC@ ?PM<0ODJI JA OC@ H@IO<G DGGI@NN

2C@ 'IN<IDOT "@A@IN@



IC<KO@M !'MDHDI<G "@A@IN@N .<MO

2C@ 'IN<IDOT "@A@IN@

EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

(@QAAM@T DN ?D<BIIN@? RDOC N>CDUJKCM@ID< $IJM ADAC@ @I T@<N
FD?I<KN OJMOPM@N FDGGN <I? @<ON CPH<I QD>0ODHN (@AAM@T <(
=T CD?DIB CDN QD>ODHNa >IJMKN@N DI Q<MDJPN GJ><ODJIN OCMJPBC
OC@ EPMDN?D>0DJI DI RCD>C (@AAM@T >JHHDON OC@N@ >MDH@N
+a,<BCO@I DIN<IDOT ?@A@IN@ ><I (@AAM@T NP>>@NNAPGGT KG@<’
DIN<IDOT 5CT JM RCT 1JO

O@<Btate v. Guido  ? 'l GuidoOC@ ?@A@I1?<I0 FDGG@? C@MN
CPN=<I? <I? >G<DH@? DIN<IDOT DI < EPMDN?D>0DJI OC<O M@>JBIDU@
+a,<BCO@I DIN<IDOT ?@A@IN@ .NT>CD<OMD> @SK@MON @S<HDI@?
2@A@I?<IO<I? ?2@@H@? COM G@B<GGT N<I@ <O OC@ ODH@ JA OC@
@SK@MON OC@M@<AO@M H@O RDOC OC@ ?@A@I?<I0aN <OOJMI@T
JKDIDJI OJ NO<O@ OC<0O OC@ ?@A@|?hCaReMNGI@REGOH@ JA OC@
FDGGDIB 2C@ EPMT AJPI? OC@ ?@A@I1?<I0 N<I@ <AO@M =@DIB H<?@
OCDN ?DN>M@K<I>T "D? OC@ ,@R (@MN@T 1PKM@H@ 'JPMO PKCJG?
?2@A@I1?<I0aN >JIQD>0DJI 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF
COOK G<RN>CJJG >JPMOMJJHOD@R >JH <>A;><N@N NO<O@ Q BPLC
O@<Btate v. Hornsby 1 # ? 'l HornsbyOC@ ?@A@I1?<I10
NJPBCO OJ M@Q@MN@ CDN >JIQD>0ODJIN AJM =PMBG<MT <I? HPM?@N
Q@M?D>0ON JA BPDGOT =PO H@IO<GGT DGG 2C@ ?@A@I?<I0 R<IO@?
1JPOC <MJGDI<aN NO<OPO@ M@>JBIDUDIB OC@ Q@M?D>0 JA BPDGC
<N PI>JINODOPODJI<G 2C@ ?@A@I1?<I0 >G<DH@? OC<0 ?@A@I?<ION
DI><M>@M<O0@? <AO@M BPDGOT =PO H@IO<GGT DGG Q@M?D>0ON M@
H@10<G C@<GOC OM@<OH@IO <N ?@A@I1?<ION DI><M>@M<O0@? PI1?@
BPDGOT Q@M?D>0ON QDJG<ODIB OC@ $JPMO@@IOC H@I?H@IO ?P@
"D? OC@ 1PKM@H@ !'JPMO JA 1JPOC |<MJGDI< PKCJG? OC@ NO<OPO@
<Q<DG<=G@ <O OCONKINEFCIG<M BJIBG@ >JH

N>CJG<M:><N@ ><N@ CG @I <N;:N?0 <N:QODN JD
N>CJG<MM



http://lawschool.courtroomview.com/acf_cases/8791-state-v-guido
http://scholar.google.com/scholar_case?case=13615864613799310547&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=13615864613799310547&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=13615864613799310547&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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2C@ 'IN<IDOT "@A@IN@

LAW AND ETHICS: THE ELIZABETH SMART CASE

2RJ .MIN@>PODJIN]2RJ "DAA@M@I10 0@NPGON

| MD<I "<QD? +DO>C@GG <I? CDN <>>JHKGD>@ <I? RDA@ 5<I?< <MU@
FD?I<KK@? AJPMO@@I| T@<M JG? #GDU<=@0OC 1H<MO AMJH C@M CJH@ -
><GG@? NOM@ @0 KM@<>C@M <I? <MU@@ C@G? 1H<MO ><KODQ@ AJN
O@OC@MDIB C@M 0OJ < H@O<G ><=G@ NP=E@>O0DIB C@M 0OJ ?<DGT M<K
OJ DIB@NO <G>JCJG <IP@NPA®M "J=I@M "MGDU<=@0OC 1H<MO )D?I<KK@N
JIQD>0@? (PMT 0@E@>ON 'IN<IDOT "@A@tid@Scieas® Monitor
R@=NDO@ <>>@NN@?"@>@HE@OK RRR >NHJIDOJM >JH 31
#GDU<=@0OC 1H<MO FD?I<KK@M >JIQD>0@? EPMT M@E@>ON DIN<ID
?2@A@INEII@ KIDIO OC@T OM<INKIMO@? 1H<MO <>MJNN NO<O@ GDI@N
I<GDAJMID< +DO>C@GG R<N KPO JI OMD<G AJM FD?I<KKDIB <I? N@SP<G <
NO<O@ JA 30<C 2C@ OMD<G >JPMO AJPI? +DO>C@GG DI>JHK@O@IO OJ |
?D? 1JO H<F@ < MPGDIB AJM>DIB CDH OJ NP=HDO OJ H@?D><0ODJI OJ M@H
DI>JHK@O@(&NIDA@M "J=I@M "5<I?< <MU@@ #GDU<=@OC 1H<MO )D?I<K
%@ON $DAO@@! 7@<MN 'I>GP?DIB 1@Q@| GM@ufiigi@WwogD? OC@
R@=NDO@ <>>@NN@?"@>@HE@OK RRR CPAADIBOJIKINO >JH
R<I?<=<MU@@ @GDU<=@0OC NH<MO:l; COHeDF@ +DO>C@GG
<MU@@ R<N DIQJGPIO<MDGT H@?D><0@? KPMNP<IO 0J < NO<O@ >JPMC
N<H@ EP?B@ OC<O C@<M? +DO>C@GGaN DI>JHK@O@I>T >G<DH <I? KG(
A@?@M<G <I? NO<O@ FD?I<KKDIB N@SP<G <NN<PGO <I|? DGG@B<G OM<
HDIIM AIM N@S M@>@DQDIB ORJ ADAO@@I T@<M N@IO@I>@N OJ=@ N
>JI>PMM@IQBITDA@M "J=I@M "5<I?< <MU@@ #GDU<=@OC 1H<MO )D?I<KI
%@ON $DAO@ @1 7@<MN 'I>GP?DIB 1@Q@| GM@ufingt@\Wwog? OC@
R@=NDO@ <>>@NN@?"@>@HE@OK RRR CPAADIBOJIKINO >JH
R<I?<=<MU@@ @GDU<=@0C NH<MO:l; COM@rederal
BJQ@MIH@IO <GNJ DINODOPO@? < KMIN@>PODJI <B<DINO +DO>C@GG A.
<|? O<FDIB 1H<MO <>MJNN NO<O@ GDI@N AJM N@S 2C@ 31 "DNOMD>O !JF
<>JHK@O@I>T C@<MDIB <I? AJPI? OC<O +ROomPEspB R0BI<|?
OMD&B 5DINGJR M+DO>C@GG 0PG@? 'JHK@O @10 0OJ 10<I? 2MD<G AJM )D*
#GDU<=@OC 1H<MO _ $JS IR >JH R@=NDO@ <>>@NN@? "@>@H=@M
COOK RRRAIJS 1JR >JH I@RN FNOP HDO>C@GG >JHK@O@IO OMD<G
FD?I<KKDIB NH<MO NOIJMDO>C@GG KG@<?@? IJO BPDGOT =T M@<N
insanity 2CMJPBCJPO OC@ OMD<G +DO>C@GG R<N JAO@| M@HJQ@? AM
>JPMOMJJIH AIJM GJP?GT NDIBDIB |CMDNOH<N ><MJGN <I? CTHIN N@MDJF
@SK@MON O@NODAD@? M@B<M?DIB +DO>C@GGaN KNT>CJGJIBD><G <D
M<M@ ?@GPNDJI<G ?DNIJM?@M N>CDUJKCM@ID< K@?JKCDGD< <I? <IOD
K@MNJI<GDOT ?DNIJM?@M ,JI@O0C @€ O@@ BRAMDOT ?@A@IN@ <I?
>JIQD>0@? +DO>C@GG JA FD?I<KKDIB <I? OM<INKJMODIB < HDIJM <>MJNN
AJM OC@ KPMKIN@ JA DE@HOEE@HMNBEOIM "#GDU<=@O0C 1H<MO )D?I<KK@



http://www.csmonitor.com/USA/2010/1210/Elizabeth-Smart-kidnapper-convicted-jury-rejects-insanity-defense
http://www.csmonitor.com/USA/2010/1210/Elizabeth-Smart-kidnapper-convicted-jury-rejects-insanity-defense
http://www.csmonitor.com/USA/2010/1210/Elizabeth-Smart-kidnapper-convicted-jury-rejects-insanity-defense
http://www.huffingtonpost.com/2010/05/21/wanda-barzee-elizabeth-smart_n_584787.html
http://www.huffingtonpost.com/2010/05/21/wanda-barzee-elizabeth-smart_n_584787.html
http://www.huffingtonpost.com/2010/05/21/wanda-barzee-elizabeth-smart_n_584787.html
http://www.huffingtonpost.com/2010/05/21/wanda-barzee-elizabeth-smart_n_584787.html
http://www.fox13now.com/news/kstu-mitchell-competent-trial-kidnapping-smart,0,4261562.story
http://www.fox13now.com/news/kstu-mitchell-competent-trial-kidnapping-smart,0,4261562.story
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2C@ 'IN<IDOT "@A@IN@

JIQD>0@7? (PMT O0@E@>ON 'IN<IDOT "@A@tid@Scioaz@ Monitor

R@=NDO@ <>>@NN@?"@>@HE@OK RRR >NHJIDOJM >JH 31
#GDU<=@0OC 1H<MO FD?I<KK@M >JIQD>0@? EPMT M@E@>ON DIN<IDC

2@A@IN@

'‘A+DO>C@GG C<? 1JO >JHHDOO@? A@?@M<GstillBE@R<OQCHB BMD <G
DI 30<C

5C<0O DN OC@ KPMKJIN@ JA KPOODIB +DO>C@GG JI OMD<G M<OC@M C
OMD<G AIJM H@10<G DI>JHK@O@I>T 'NefiiiaN KPMKIN@

IC@>F TIPM <INR@M PNDIB OC@ <INR@M F@T <O OC@ @1? JA OC@ >C<KCc
0@<? <=JPO +DO>C@GGaN N@BOCH>IHB@IO PN<OJ?<T >JH

>JHHPIDOD@N JI?@<?GDI@ KINO @GDU<=@0OC NH<MON FD?I<KK@M
N@IO@I>@? OJ SS T@<MN DI KMDNJI

Brian David Mitchell Video

1IPNK@>0 "@@H@? 'JHK@O@IO DI #GDU<=@OC 1H<MO I<N@

2CDN QD?@J DN < I@RN NOJMT JI OC@ A@?@M<G >JPMOaN MPGDIB OC<O
R<N H@IO<GGT >JHK@O@I0 OJ NO<I? OMD<G DI OC@ #GDU<=@OC 1H<MO

>GD>F 0JN@@ QD?@J



http://www.csmonitor.com/USA/2010/1210/Elizabeth-Smart-kidnapper-convicted-jury-rejects-insanity-defense
http://www.csmonitor.com/USA/2010/1210/Elizabeth-Smart-kidnapper-convicted-jury-rejects-insanity-defense
http://www.csmonitor.com/USA/2010/1210/Elizabeth-Smart-kidnapper-convicted-jury-rejects-insanity-defense
http://content.usatoday.com/communities/ondeadline/post/2011/05/elizabeth-smarts-kidnapper-sentenced-to-xx-years-in-prison/1
http://content.usatoday.com/communities/ondeadline/post/2011/05/elizabeth-smarts-kidnapper-sentenced-to-xx-years-in-prison/1
http://content.usatoday.com/communities/ondeadline/post/2011/05/elizabeth-smarts-kidnapper-sentenced-to-xx-years-in-prison/1
http://www.youtube.com/v/-v615MAshkU
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6.2 Infancy, Intoxication, Ignorance, and Mistake

LEARNING OBJECTIVES

"@ADI@ OC@ DIA<I>T ?2@A@IN@

"DNODIBPDNC < EPQ@IDG@ >JPMO <?EP?D><ODJI AMJH < >MDHDI<G KI
N>@MO<DI AJPM >MDO@MD< OC<0O >JPG? NPKKJMO < EPQ@IDG@ >JP
EPMDN?D>0DJI

"?@IODAT < NDOP<ODJI RC@M@ QJGPIO<MT DIOJSD><ODJI H<T KMJQD
"@ADI@ DIQJGPIO<MT DIOJSD><ODJI

IJHK<M@ OC@ ?@A@IN@N JA QIGPIO<MT <I? DIQJGPIO<MT DIOJSD><C
"?@IODAT < NDOP<ODJI RC@M@ HDNO<F@ JA G<R H<T KMJQD?@ < ?@
"?@IODAT < NDOP<ODJI RC@M@ HDNO<F@ JA G<R DN IJO < Q<GD? ?@#
"?@IODAT < NDOP<ODJI RC@M@ HDNO<F@ JA A<>0 H<T KMJQD?@ < ?(
"?@IODAT < NDOP<ODJI RC@M@ HDNO<F@ JA A<>0 DN 1JO < Q<GD? ?@

Infancy

+<IT NO<O@N M@>JBIDU@ OC@nfa@y@IN@dey <NN@MON OC<O OC@ ?@A@
DN 130 NP=E@>0 OJ >MDHDI<G KMIN@>PODJI =@ox @I INHDOGX DN

>MDH@ 2C@ KJGD>T NPKKJIJMODIB OC@ DIA<I>T ?7@A@IN@ DN OC@ =@GD@
?@A@I?<ION <M@ OJJ DHH<OPM@ OJ AJMH >MDHDI<G DIO@IO 2C@ DIA<I>T
OTKD><GGT NO<OPOJMT <I? ><| =@ K@QMA@>0 JM DHK@MA@>0 ?@K@I?DIB

10<O@N ?DQD?@ PK OC@ EPMDN?D>0DJI JA >MDHDI<G ?@A@I1?<ION =@OR(
<?PGO >JPMON (PQ@IDG@ >JPMO NTNO@HN B@I@M<GGT M@O<DI EPMDN?
?@A@I?<ION PI?7@M OC@ <B@ JANDSO@@! N@Q@IO@@! JM @DBCO@@! |
+J?@G .@I<G 1J?@ KINDODJI DN OC<0O "9<: K@MNJI NC<GG 1JO =@ OMD@? AJ
<IJAA@IN@ DA < <O OC@ ODH@ JA OC@ >JI?P>0 >C<MB@? OJ >JINODOPO(
G@NN OC<INDSO@@I| T@<MN JA <B@ 9DI RCD>C ><N@ OC@ (PQ@IDG@ !JPI
EPMDN?D>0DJI:_ +J?@GCG .@I<G XR@ Y

2C@ KMDH<MT KPMKJIN@ JA < EPQ@IDG@ >JPkQatfERD><20G@ BBG DN

0J M@AIJMH OC@ HDIIM =@AIM@ C@ JM NC@ =@>JH@N <I <?PGO 'l HINO N(
?@A@IN@ KMJO@>ON < TIPOCAPG ?@A@I1?<I0 AMJH >MDHad«(b BOIPN@NPOL
1JO KMJCD=DO < EPQ@IDG@ <?EP?D><0ODJI +JNO HDIIM ?@A@I?<ION <M@ <’

»@A@ING OC<0 <NN@Mok GR§@IDG@ >IPMO NJ OC@ DIA<I>T ?@A@IN@ DN M<M@GT PN@?

?@A@I1?<I0 DN 0JJ TJPIB OJ AJMH
OC@ M@LPDNDO@ DIO@IO|AIM OC@

>MDH@



IC<KO@M !'MDHDI<G "@A@IN@N .<MO

2C@ KMJ>@NN =T RCD>C <
EPQ@IDG@ >JPMO AJMA@L
EPMDN?D>0DJI JQ@M < HDI

2RJ >JPMON C<Q@ EPMDN?
JQ@M <I DI?DQD?P<G
NDHPGO<I@JPNGT

(PQ@IDE@@N@ KMIN@>PO@? <N <?PGON PI?@M >@MO<DI NK@>DAD@? >DM
@<MGT >JHHJI G<R >MDHDI<G ?@A@I?<ION R@M@ ?DQD?@? DIOJ OCM@ @
PI?7@M OC@ <B@ JAN@Q@I ROM@ ?@@H@7? DI><K<=G@ JA AJMHDIB >MDHI
>JPG? 1J0 =@ >MDHDI<GGT KMIN@>PO@? "@A@I?<ION =@OR@@I| OC@ <B@
AJPMO@ @I R@M@ KNMaRma@e gresumption OC<O OC@T G<>F@? OC@ H@IO<
><K<>DOT 0J AJMH >MDHDI<G DIO@IO -I>@ < ?@A@I1?<I0 OPMI@? AJIPMO@@
NP=E@>0 0J <I <?PGO >MDHDI<G KMJN @ s2Qiel>FDE@MDC@ <?PGO >MDHDI<
KMIN@>PODJI NO<I?<M? AJM ?DAA@M@10 <B@ BMJPKN 1JH@ NO<O@N AJG
G<R <I? N@O PK M@=PO0O<=G@ <I? DMM@=PO0<=G@ KM@NPHKODJIN =<N@
<B@'5 <>>@ONN@? "@>@H=@M COOK <KKN G@B R<BJQ M>R
?2@A<PGO <NKS >DO@ -OC@M NO<O@N N@O AIMOC < HDIDHPH <B@ NP>C
JM NDSO@@! <I? ?@A@I?<ION RCJ C<Q@ M@<>C@? OC<0 <B@ <M@ KMJIN@
@I<G*<RY <>>@NN@?"@>@H=@M COOK G<RJII@>G@ >JH I@R TIMF
K@I<G .#, ; COHG

5C@I < EPQ@IDG@ >JPMO C<N EPMDN?D>0DJI OC@ EPMDN?D>0DJI HPNO =
EPQ@IDG@ DN OJ =@ KMIN@>PO@? <N <I <?PGO 2E€ahNeKMJIPQENIDN><GG(
>JPMON ><| C<Q@ @S>GPNDQ@ EPMDN?D>0DJI JQ@M HDEWvibLRE®M @DBC
or simultaneous jurisdiction RDOC <?PGO >JPMON ?@K@I1?DIB JI OC@ NO<O@

10<O@N Q<MT <N OJ OC@ R<DQ@M KMJ>@?PM@ 1JH@ NO<O@N <GGJR EP
BM<IODIB OC@ R<DQ@M RCDG@ JOC@MN Q@NO OCDN KIR@M DIOC@ G@
KMIN@>PE@BDNN< 1D>FHPI? -((". ,<ODJI<G 0@KJIMO 1@MD@N PGG@ODI (I
IJPMO _ ,<ODJI<G !@I0@M AIM (PQ@IDG@ (PNOD>@ R@=NDO@ <>>@NN@?
COOK RRRI>EMN BJQ COHG JEE?K K<B@ GBI A<>0IJMN N@MQ@ <N

>MDO@MD< NPKKJIJMODIB OC@ R<DQ@M 0OJ <?PGO >MDHDI<G >JPMO OC@ I<
NJKCDNOD><ODJI DO M@LPDM@N OC@ ?@A@I?<l0aN >MDHDI<G CDNOJMT

?@A@I1?7<I0 KIN@N OJ KP=G{&niN<A@Ied States3 1 <>>@NN@?
"@>@H=@M COOK N>CJG<MBJJBG@ >JH
N>CJIG<M;><N@ ><N@ CG @I <N;N?0 <N;QDN JD N>CJG<MM

Example of the Infancy Defense

+<MDJ DN O@I| T@<MN JG? +<MDJ NCJKGDAON NJH@ ><I?T AMJH OC@ GJ><C
<MM@NO@? 2C@ I@RGT @G@>0@7? ?DNOMD>0 <O0OJMI@T ?@>D?@N OJ H«<
<|? =@BDIN <I <?PGO >MDHDI<G KMIN@>PODJI <B<DINO CDH AJM OC@AO 'l +
EPQ@IDG@ >JPMO C<N @S>GPNDQ@ EPMDN?D>0DJI JQ@M DI?DQD?P<GN P
+<MDJ ><| KMJ=<=GT >fabty <N < KQMA@>0 ?@A@IN@ OJ OC@ OC@AO >C<
oNCJIPG? =@ <?EP?D><0@? DI EPQ@IDG@ >JPMO 1JO0 KMIN@>PO@? <N <I <?P

IMEPQ@IDG@ >JPMO C<N EPMDN?D>0DJI DI OCDN ><N@ <I? +<MDJaN >MDHDI<
D>=O(%J?DNHDNN@?

'IA<I>T 'lOJSD><0DJI 'BIIM<I>@ <I|? +DNO<F@


http://apps.leg.wa.gov/rcw/default.aspx?cite=9A.04.050
http://apps.leg.wa.gov/rcw/default.aspx?cite=9A.04.050
http://law.onecle.com/new-york/penal/PEN030.00_30.00.html
http://law.onecle.com/new-york/penal/PEN030.00_30.00.html
http://www.ncjrs.gov/html/ojjdp/195420/page4.html
http://scholar.google.com/scholar_case?case=5405024647930835755&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=5405024647930835755&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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Intoxication

Intoxication DN <IJOC@M ?@A@IN@ OC<O AJ>PN@N JI OC@ ?@A@I?<I0aN D
OC@ M@LPDNDO@ >MDHDI<G DIO@IO 'l B@I@M<G DIOJSD><0ODJI ><| =@ =<I
?7@A@I?<IOaN PN@ JA <G>JCJG G@B<G ?MPBN JM DGG@B<G ?MPBN 2C@ +.
?@ADI@N DIOJSD><0DJI <N "< ?2DNOPM=<I>@ JA H@10<G JM KCTND><G ><K<:
AMJH OC@ DIOMJ?P>0DJI JA NP=NO<I>@N DIOJ OC@ =J?T_ +J?@G .@I<G 1J?(
2C@ DIOJSD><0ODJI ?@A@IN@ >JPG? =@ K@MA@>0 JM DHK@MA@>0O NO<OI
?7@K@I1?DIB J| OC@ EPMDN?D>0DJI

'10JSD><0ODJI DN < NO<O@ OC<O DN <w»aliQi@rMpood@iyy +JINO NO<O@N
AMJIRI JI OC@ PN@ JA QJGPIO<MT DIOJSD><ODJI <N < ?@A@IN@ <I? <GGJR D
OC@ N@Q@MDOT JA OC@ >NDHI<ECRB@? <>>@NN@? "@>@H=aM

COOK G<RJI@>G@ >JH @R TIMF K@I<G .#, ; COB&B><GG AMJH
IC<KO@M 2C@ #G@H@ION JAGONDB®&< ?@A@I1?<10 QIGPIO<MDGT PI?7@MC
<>0DJI NP>C <N ?MDIFDIB JM DIB@NODRMRBNaEOEDLPDM@H@I0O DN H@(
1JI?P>0 OC<0O J>>BféNOC@ QJGPIO<MT DIOJSD><ODJI KMJ=<=GT DN IJO @S>F
OC@ DIOJSD><ODJI KM@Q@ION OC@ ?@A@1?<10 AMJH AJMHDIB OC@ >MDHI
AIJM OC@ JAA@IDI@Q 10<0 Y <>>@NN@? "@>@H=@M
COOKN RRR IJM@BJIG<RN JMB JMN'A OC@ >MDH@ >C<MB@? DN < M@>FG@
>MDH@ QJGPIO<MT DIOJSD><ODJI M<M@GT KMJQD?@N @QZ&DH| DRAG@MA@
Iy = <>@NN@?"@>@H=@M COOK RRR G<RN@MQ@M >JH G<R
NO<O@ O@II@NN@@ Ol >J?@ O@II@NN@@;>J7?@;

Involuntary intoxication DN HIM@ GDF@GT OJ KMJQD?@ < ?@A@IN@ OC<I QJC
DIOJSD><0ODJI %@I@M<GGT < ?@A@I?<I0 ><| >G<DH DIQJGPIO<MT DIOJSD>«
DIB@NO@? OC@ ?MPB JM <G>JCJG PIFIJRDIBGT JM PI?@M AJM>@ ?PM@NN
AM<PRGDAJIMID< (PMT 'INOMP>0ODJIN ,J <>>@NN@? "@>@H=@M

COOK RRR EPNOD< >JH >MDHDI<G ?J>N ><G>MDH TQACR®<MT
DIOJSD><0ODJI >JPG? <AA@>0 OC@ ?@A@I?<l0aN <=DGDOT 0J AJMH >MDHDI
|@B<ODIB NK@>DAD> DIO@I0 ?MJKKDIB HPM?@M < ?@BM@@ JM >JIQ@MOI
H<ING<PBCO@M 2C@ +J?@G .@I<G J?@ @LP<O@N DIQJGPIO<MT DIOJSD><(
NP=NO<IOD<G ><K<>DOT O@NO KMJQD?DIB "9D:I0JSD><0ODJI RCD>C < DN I.
<I <AADMH<ODQ@ ?@A@IN@ DA =T M@<NJI JA NP>C DIOJSD><0ODJI OC@ <>0
>JI1?P>0 G<>FN NP=NO<IOD<G ><K<>DOT @DOC@M 0OJ <KKM@>D<O@ DON >N\
9RMJIBAPGI@NN: JM OJ >JIAJMH CDN >JI?P>0 OJ OC@ M@LPDM@H@ION JA C
1J?7@ Y
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http://law.onecle.com/new-york/penal/PEN015.25_15.25.html
https://www.oregonlaws.org/ors/161.125
http://www.lawserver.com/law/state/tennessee/tn-code/tennessee_code_39-11-503
http://www.lawserver.com/law/state/tennessee/tn-code/tennessee_code_39-11-503
http://www.justia.com/criminal/docs/calcrim/3400/3427.html
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Figure 6.7Crack the Code

Ignorance and Mistake

->><NDJI<GGT < ?@AQ@Ms@NI@B<O@N OC@ >MDHDI<G DIO@IO M@LPDM@
JAA@IN@ +DNO<F@Nmistak®@ ef law JM mistake of fact +DNO<F@ JA G<R
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N OC@
-OHBRAR@OF Law
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@ DIO@IO
2C@ =<NDN JA OC@ HDNO<F@ JA G<R ?@A@IN@ DN OC<O OC@ ?@A@I1?<IO:

| giminal>JI7P>0 égal 2C@ ?@A@IN@ >IPG? =@ < ADGPM@ JA KMIJA 2@A@IN
HSERPMIHLODQ@ 2@A@ING JA @S>PN@ ?@K@1?DIB@EOER<EPVIE ¥D>0DJ|
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http://www.statutes.legis.state.tx.us/docs/PE/htm/Pe.8.htm
http://www.statutes.legis.state.tx.us/docs/PE/htm/Pe.8.htm
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A<>0 JM G<R DN < ?@A@IN@ DA < OC@ DBIIM<I>@ JM HDNO<F@ |@B<ODQ(
FIURG@?B@ =@GD@A M@>FG@NNI@NN JM |@BGDB@I>@ M@LPDM@? OJ C
@G@H@IO JAOC@ JAA@IN@ IJM = OC@ G<R KMJQD?@N OC<O OC@ NO<O(
NP>C DBIIM<I>@ JM HDNO<F@ >JINODOPO@N < ?@A@IN@_ +J?7@G .@I<G 1J~

+JNO NO<O@N M@LPDM@ OC<O OC@ HDNO<F@ HaGx&IMadiik|?@? JI <
decisiofOC<O DN G<O@M JQ@NMORMI@0 1l Y <>>@NN@?"@>@H=@M

COOK G<R EPNOD<>JH GJPDND<I<>J?@N MN ODOG@ 2M® COHG
+J?@G .@I<G 1J?@ NO<O@N " =@GD@A OC<0 >JI1?P>0 ?J@N 1JO G@B<GGT >
JAA@IN@ DN < ?@A@IN@ OJ < KMIN@>PODJI AJM OC<0O JAA@IN@ =<N@? PK
RC@I[OC@ <>0OJM[<>ON DI M@<NJI<=G@ M@GD<I>@ PKJI <I JAAD>D<G NO<O
<AO@MR<M? ?@O@MHDI@7? OJ =@ DIQ<GD?[>JIO<DI@? DI[< NO<OPO@ JM[EF
+J?@GCG .@I<GJ?@ Y =

1>IMM@>0 <?QD>@ AMJH < GD>@ |5 ActIMHIC@ @ =<NDN JA < HDNO<F@ JA
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COOK RRR G@<BG@ >JH

SHGO@NPGO <NKS SHG?J> +? : SHG?J>=<N@ !1*50

_ ,JM ><I HDNO<F@ JA G<R =@ Mdao@i®bf the lav@><PN@ <GG DI?DQD?P<GH
M@LPDM@? OJ FIJR OC@ >MDHDI<G G<RN @AA@>0DQ@ DI OC@DM EPMDN"
1J7@ KMJQD?@N » =@GD@A OC<0 >JI?P>0 ?J@N IJO G@B<GGT >JINODOPO(
2@A@IN@ OJ < KMIN@>PODJI AJM OC<0O JAA@IN@ =<N@? PKJI NP>C >JI?P>C
JM JOC@M @I<>OH@I0 ?@ADIDIB OC@ JAA@IN@ DN 1JO FIJRI OJ OC@ <>0JM
KP=GDNC@? JM JOC@MRDN@ H<?@ <Q<DG<=G@ KMDJM 0J OC@ >JI?P>0 _ -
Y <

Example of the Mistake of Law Defense
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?@NDBI@M >GJOCDIB JI @ <T <I? ?2J@N 1JO >C<MB@ C@M >PNOJH@MN <IT N«
><N@ ?@>DNDJI OC<0 1C@G=Tove@GDe@T X BIPMO JA <KK@<GN 1C@G=T ><
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Example of a Case That Is Inappropriate for the Mistake of Law Defense
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KMJ?P>0ON JQ@M OC@ 'TO@MI@O RDOCJPO >C<MBDIB N<G@N O<S (JI<OC<I|
<I? <NFN C@M OJ M@N@<M>C RC@OC@M C@ I@@?N OJ >C<MB@ N<G@N Os
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http://law.justia.com/louisiana/codes/2009/rs/title14/rs14-17.html
http://www.leagle.com/xmlResult.aspx?xmldoc=1949682193Md489_1637.xml&docbase=CSLWAR1-1950-1985
http://www.leagle.com/xmlResult.aspx?xmldoc=1949682193Md489_1637.xml&docbase=CSLWAR1-1950-1985
http://www.leagle.com/xmlResult.aspx?xmldoc=1949682193Md489_1637.xml&docbase=CSLWAR1-1950-1985

IC<KO@M

IMDHDI<G "@A@IN@N .<MO

(JI<OC<I OC@ I@SO ?<T RDOC <I <INR@M AO@M (JI<OC<I G@<Q@N 1C@G=T
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K<>FN AJM OC@ OMDK <I? G@<Q@N RDOC +<MB<M@O 2C@ I@SO ?<T RCDC
< MJ<?R<T KG<T RDOC +<MB<M@O (JI<OC<I><GGN 1C@G=TJIC@M >@GG K
1C@G=T RC<O C@M M@N@<M>C M@Q@<G@? <=JPO OC@ N<G@N O<S LP@!
C<Mot?2JI@ <IT M@N@<M>C JI OC@ H<OO@M 1C@G=T M@NKJI?N " EPNO AD
M@N@<M>C 7JP ?2J 10 1l@@7? OJ >C<MB@N N<G@N O<S RC@I TIP N@GG KM.
To@MI@0O _'A (JI<OC<I OC@M@<AO@M M@GD@N JI 1C@G=TaN DI>JIMM@>0
KMJ?P>0ON JO@M OC@ 'lO@MI@O RDOCJPO >C<MBDIB N<G @bt G@S<«£E@KMJ=
0J <NN@Mtake of law <N < ?@A@IN@ 'I>IMM@>0 <?QD>@ AMJIH <I <OOJMI@T
@S>PN@ >MDHDI<G >JI?P>0 @Q@I| DA OC@ >MizdandaN QU@ RPRPEDT G@B<
JKDIDJI 2C@M@AIM@ (JI<OC<I>JPG? =@ >C<MB@? RDOC O<S @Q<NDJI DI C

Mistake of Fact

Mistake of fact DN HIM@ GDF@GT OJ KMJQD?@ < ?7@A@IN@ OC<| HDNO<F@ J

as the defendant believes themi@BeO@ OC@ M@LPDNDO@ DIO@IO AJM OC@ >

OC@ ?@A@I?<IO ><I <NN@MO HDNO<F@ JA A&>0E0 4@ @ING'

< <>>@NN@? "@>@H=@NMNOOK RRR B@I[>JPMO NO<O@ IC PN MN< COHG G¢
HMB COH +DNO<F@ JA A<>0 DN B@I@M<GGT |130ict H@A@IN@ OJ

>MDH@N =@><PN@ DIO@IO DN 1JO <I @G@H@I0 JA < NO&ipO/GDIseDGDOT
L ? <>>@NN@? "@>@H=@M
COOK G<RN>CJJG >JPMOMJJHOD@R >JH <>A;><N@N _K@JKG@ Q JGN@!I

Example of the Mistake of Fact Defense

+D>FD@ N@@N 0<>C@G CDN I@DBC=JM MD?DIB CDN =D>T>G@ DI C@M ?ML
LPD>FGT PK OJ 0<>C@G <I? ?@H<I?N OC<O NC@ B@O JAA OC@ =DF@ <I? M@
B<M<B@ $MDBCO@I@? 0<>C@G CJIKN JAA <I? MPIN OJ C@M CIPN@ G@<QD
+D>FD@ R<GFN OC@ =DF@ JQ@M OJ CDN B<M<B@ -I>@ +D>FD@ M@<>C@N
OC<O CDN =DF@ RCD>C DN <I @S<>0 M@KGD>< JA 0<>C@GaN DN <GM@<7?1
<=G@ OJ Pidg@ke of fact <N <?@A@IN@ OJ OC@AO N DNCEKSENN@? DI

IMDH@N <B<DINO .MIJK@MDDIO@I0 AIM OC@AO DN OC@ DIO@IO OJ O<F@ C

anothekK @MNJI +D>FD@ =@GD@Q@7? 0<>0Gi@ 2ZaRNBBEFREAN HDNO<F@ JA A
|@B<O@N OC@ DIO@IO M@LPDM@? AJM OCDN JAA@IN@

Example of a Case That Is Inappropriate for the Mistake of Fact Defense
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http://www.gencourt.state.nh.us/rsa/html/lxii/626/626-mrg.htm
http://www.gencourt.state.nh.us/rsa/html/lxii/626/626-mrg.htm
http://lawschool.courtroomview.com/acf_cases/8639-people-v-olsen
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Figure 6.8
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KEY TAKEAWAYS

Z '1A<I>T DN < ?2@A@IN@ OJ <I <?PGO >MDHDI<G KMIJN@>PODJI DA OC@ *~
0JJ TJPIB OJ AJIMH OC@ M@LPDNDO@ >MDHDI<G DIO@I0O AJM OC@ JA/

Z 2C@ KPMKJIN@ JA <l <?PGO >MDHDI<G KMIJN@>PODJI DN KPIDNCH@IO
KPMKJIN@ JA < EPQ@IDG@ <?EP?D><0ODJI DN M@C<=DGDO<0ODJI JA OC
C@ IJMNC@ =@>JH@N <I <?PGO

Z $IPM >MDO@MD< OC<0 >JPG? NPKKJIJMO < EPQ@IDG@ >JPMO R<DQ@N
<M@ OC@ I<OPM@ JA OC@ JAA@IN@ OC@ NJKCDNOD><ODJI DO M@L
?2@A@I?<I0aN >MDHDI<G CDNOJMT <I? OC@ OCM@<0 OC@ ?@A@I1?<I(
KP=GD> N<A@OT

Z 4JGPIO<MT DIOJSD><ODJI H<T KMJQD?@ < ?@A@IN@ DA OC@ DIOJSD>
KM@Q@ION OC@ ?@A@1?<I0 AMJH AJMHDIB OC@ M@LPDNDO@ >MDH
OC@ JAA@IN@

Z 'IQJGPIO<MT DIOJSD><0ODJI DN DIOJSD><0ODJI <>CD@Q@? PIFIJRDIBGT
KPMNP<IO OJ AIM>@ ?PM@NN JM AM<P?

Z 4JGPIO<MT DIOJSD><0ODJI DN AMJRI@? JI <N < ?2@A@IN@ <I? DI H<IT NO
?2J@N 1J0 KMJIQD?@ < ?@A@IN@ OJ >@MO<DI >MDH@N NP>C <N M@>F
>MDH@N 'IQJGPIO<MT DIOJSD><0ODJI DN HIM@ GDF@GT OJ N@MQ@ <
ODH@ OC@ ?@A@I?<I10 DN DI><K<=G@ JA AJMHDIB OC@ M@LPDNDOG@
AJM OC@ JAA@IN@

Z +DNO<F@ JA G<R H<T KMJQD?@ < ?@A@IN@ DA OC@ ?@A@I?<I0O =@G
>J|I?P>0 DN G@B<G =@><PN@ JA M@GD<I>@ JI < NO<OPO@ JM EP?D>L
DN G<O@M JQ@MOPMI@?

Z +DNO<F@ JA G<R DN U0 < ?@A@IN@ RC@I OC@ ?@A@I?<IO =@GD@Q
>JI?P>0 DN G@B<G =@><PN@ JA M@GD<I>@ JI OC@ DI>IMM@>0 <?QD
<O0OJMI@T

Z'AOC@ A<>ON <N OC@ ?@A@I1?<I0O =@GD@Q@N OC@H 0J =@ KM@QG@
AMJH AJMHDIB OC@ M@LPDNDO@ DIO@I10 AJM OC@ >MDH@ HDNO<F(
< Q<GD? ?@A@IN@

Z +DNO<F@ JA A<>O DN 1JO < ?@A@IN@ OJ NOMD>0O GD<=DGDOT >MDHC(
1JO <| @G@H@I0
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EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

PMO <NDSO@@I| T@<M JG? >JINPH@N <G>JCJG AJM OC@ ADMNO OD
3I<R<M@ JA <G>JCJGaN @AA@>0O PMO ?MDIFN OJJ HP>C <OO@HKON
CIJH@ <I? DN >DO@? AJM =@DIB ?MPIF DI KP=GD> 'l PMOaN NO<O@ O
>JPMO C<N >JI>PMM@10 EPMDN?D>0DJI JQ@M HDIIJIMN <B@N N@Q@IC
PI?7@M RDOC < R<DQ@M 0J <?PGO >JPMO <Q<DG<=G@ <O OC@ EP?B(
PMO C<N 1JO =MJF@!I <IT GXRN = @AIM@ 'N DO GDF@GaigeO OC@ EF
EPQ@IDG@ >JPMO EPMDN?D>0DJI DI OCDN ><N@ <I? <GGJR OC@ <?P(
KMJIJN@>PODJI JA PMO 5CT JM RCT 13O

O@<People v. Register 7 ? 'l RegisterOC@ ?@A@I?<IO

NCJO <I1? FDGG@? <I DI?DQD?P<G DI < =<M <AO@M ?MDIFDIB C@<QDGT
CIPMN 2C@ ?@A@I1?<I0 OC@M@<AO@M NJPBCO < EPMT DINOMP>0OD.
intoxication ?@A@IN@ OJ < >C<MB@ JA ?@KM<Q@? HDI? HPM?@M 2C@
>JPMO M@APN@? <I? OC@ ?@A@I1?<I0 R<N >JIQD>0@? "D? OC@ !'JPM
KK@<GN JAOC@ 10<0@ JA ,@R 7JMF PKCJG? OC@ >JIQD>0DJI 2C@ >
<Q<DG<=G@ <O OCONKINEFCIG<M BJJIBG@ >JH

N>CJIG<M:><N@ ><N@ CG @I <N;N?0 <N:QODN JD

0O@<®arnett v. State  ? | GarnettOC@ ?@A@I?<IO <I
DIO@GG@>0OP<GGT ?DN<=G@7? OR@IOT T@<M JG? C<? N@SP<G DIO@
OCDMO@@| T@<M JG? BDMG RCJH C@ =@GD@Q@? OJ =@ NDSO@ @!|
KMIN@>PO@7? AJM NO<OPOJMT M<K@ "D? OC@ !lJPMO JA KK@<GN JA
M@Q@MN@ OC@ OMD<G >JPMO <I? <GGJR OC@istake@17a¢tO© OJ <NN@!
OC@ QD>0ODHaN <B@ <N <?@A@IN@ 5CT JM RCT 1JO 2C@ ><N@ DN -«
OCDN GD@EBOK N>CJG<M BJJBG@ >JH

N>CIG<M;><N@ ><N@ CG @I <N;N?0 <N:QODN JD

N>CJIG<MM
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http://scholar.google.com/scholar_case?case=9019321014077082981&hl=en&as_sdt=2&as_vis=1&oi=
http://scholar.google.com/scholar_case?case=9019321014077082981&hl=en&as_sdt=2&as_vis=1&oi=
http://scholar.google.com/scholar_case?case=9019321014077082981&hl=en&as_sdt=2&as_vis=1&oi=
http://scholar.google.com/scholar_case?case=9331824442522694687&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=9331824442522694687&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=9331824442522694687&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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&DNOJIMD><GGT 13 G@B<G GDHDO R<N KG<>@? JI OC@ BJQ@MIH@IOaN <=D
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DN <>ODIB DI?@K@I?@IOGT <I? ><I =@ >JIQD>0@7? JA OC@ JAA@IN@ 2C@ Ol
@IOM<KH@I|Osualljeetive entrapment  <I? objective entrapment 2C@ A@?@M<G
BJQ@MIH@IO <I? OC@ H<EJMDOT JA OC@ NO<O@N M@>JBIDU@ OC@ NP=E(
?2@A@INED>0D>PO (PMT 'INOMP>0DJI JI #10M<KH@IO <N@? JI JIl %@I| 10<(
Ny < <>>@NN@?"@>@H=@M COOK RRREP?>0BJQ ED >MDHDI<G
K<MO COH-OC@M NO<O@N <I? OC@ +J?@G .@I<G 1J?@ C<Q@ <?IJKO@? C
@IOM<KH@I0 ?@PéMky. Barraza. ? <>>@NN@? "@>@H=@M

COOK N>CJG<M BJJBG@ >JH
N>CIG<M;><N@ ><N@ CG @1 <N;N?0 <N:QDN JD N>CJG<MM

Subjective Entrapment
N OC@

PS8 BMPETOM<KH@10 KPMNP<I0 0] OC@ NP=E@>0DQ@ @IOM<KH@IO ?@A@!!
@IAIM>@H@I0 KM@NNPM@N OC@ ?@A@I1?<I0 0J >JHHDO OC@ >MDH@ <B<
2C@ NP=E@>0DQ@ @IOM<KH@IO O @ NEeaNIBRODDTRG >C<M<>0@MDN
HIM@ OC<I JI G<R @IAIM>@H@I0aN =@C<QDJIM 'A OC@ A<>ON DI?D><0@ O

o\Readispesed] >JHHDO OC@ >MDH@ RDOCIPO G<R @IAIM>@H@I0 KM@NNPM(

DR®GG 1J0 KM@Q<DG JI OC@ ?@A@IN@

N

D

e @A@1?7<10aN >MDHDI<G M@>JM? DN <?HDNND=G@ DA M@G@Q<IO OJ |
k@MRHIDI<G I<OPM@ <I? KM@?DNKJINDODJI %@I@M<GGT G<R @IAIM>@H@IC
>MDHDI<G JKKIMOPIDOD@N <I? PN@ ?@>JTN <I? A@DBI@? <>>JHKGD>@N RI



http://www.jud.ct.gov/ji/criminal/part2/2.7-4.htm
http://www.jud.ct.gov/ji/criminal/part2/2.7-4.htm
http://scholar.google.com/scholar_case?case=4472828314482166952&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=4472828314482166952&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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#IOM<KH@IO

OC@ GDI@ DIOJ NP=E@>0DQ@ @IOM<KH@IO &JIR@Q@M DA DO DN >G@<M
AIM OC@ JAA@IN@ JMIIB Aw@@iercemeniO OC@@fendantOC@ ?@A@I1?<10 ><I|
<NN@MO NP=E@>0DQ@ @IOM<KH@IO <N < 7@A@IN@

Example of Subjective Entrapment

5DIDAM@? M@BPG<MGT <OO@I?N ,<M>JOD>N IJITHIJIPN , AJM C@M C@MJDI
OC@, <OO0@I?@@N FIJR OC<O 5DIDAM@? DN < ?@?D><0@7? H@H=@M RCJ C
O@I T@<MN +<M>PN < G<R @IAIM>@H@IO ?@>JT H@@ON 5DIDAM@? <O JI(
<I? =@BN C@M 0J *CJJF CDH PK_ RDOC NJH@ C@MJDI 5DIDAM@? M@APN@I
OC@ |@SO H@@ODIB <I? AJGGJRN 5DIDAM@? JPO OJ C@M ><M KG@<?DIB R
NJH@ C@MJDI AO@M GDNO@IDIB OJ +<M>PN @SKG<DI CDN KCTND><G NTH
DI ?@O<DG 5DIDAM@7? A@@GN KDOT <I? KMJHDN@N OJ C@GK +<M>PN JPO
+<M>PN DI ORJ CJPMN RDOC OC@ C@MJDI 5C@I| 5DIDAM@? <I? +<M>PN H@(C
?@NDBI<O@? GJ><ODJI +<M>PN <MM@NON 5DIDAM@? AJM N<G@ JA I<M>JO!
<=G@ OJ <NN@MO @IOM<KH@IO <N < 7?@A@IN@ DA CEWjBIiv&@ M@>JBIDU
entrapment defense 5DIDAM@? C<N IJO PN@? ?MPBN AJM O@I| T@<MN <I? ?D? |
>JIO<>0 RDOC G<R @IAIM>@H@IO 'O DN PIGDF@GT OC<0O OC@iba@@10 OJ N
RDOC 5DIDAM@7? =@><PN@ NC@ C<N =@@I < ?@?D><0@? H@H=@M JA, <I-
H@O +<M>PN <O <I, H@@ODIB RCDG@ OMTDIB OJ H<DIO<DI C@M NJ=MD@OQC
OC<0O +<Mprd$sure8DIDAM@? OJ N@GG C@MJIDI <B<predispbs@BMKCOCQ@
@IOM<KH@I0O ?@A@IN@ H<T @S>PN@ C@M >JI?P>0

Objective Entrapment

2C@ J-E@>0DQ@ @IOM<KH@I0 ?@A@ INg@ rize @i eaiei@emécOC@M

OC<I OC@ DI?DQD?P<G ?@A@I?<IO 'A G<R @IAIM>@H@IO PN@N O<>0OD>N C
reasonabléaw-abidindK@MNJI OJ >JHHDO OC@ >MDH@ OC@ ?@A@I1?<I0 ><I NP:
<NN@MO OC@ @IOM<KH@IO ?@A@IN@ DI <l J=E@>0DQ@ @IOM<KH@IO EPN
J=E@>0DQ@ @IOM<KH@IO ?@A@IN@ AJ>PN@N JI < M@<NJI<=G@ K@MNJI |
?@A@I?<IO NJOC@ ?@A@I?<10aN KM@?DNKJINDODJI OJ >JHHDO OC@ >MDF
2CPN DI NO<O@N OC<O M@>JBIDU@ OC@ J=E@>0DQ@ @IOM<KH@IO ?@A@
>MDHDI<G M@>JM? DN 1JO <?HDNND=G@ OJ ?DNKMJQ@ OC@ ?@A@IN@

Example of Objective Entrapment

5DIDAM@? C<N < >MDHDI<G M@>JM? AJM KMIJNODOPODJI G<R @IAIM>@H@
5DIDAM@? 0OJ @IB<B@ DI N@SP<G DIO@M>JPMN@ 5DIDAM@? KMJHKOG
5DIDAM@?aN EPMDN?D>0DJI M@biéBlive) @tap@ent defense 5DIDAM@?

H<T =@ <=G@ OJ NP>>@NNAPGGT >G<DH @IOM<KH®@IO <N < ?@A@IN@ OJ K
reasonabléaw-abiding perseriPG? =@ O@HKO@? DIOJ >JHHDOODIB KMJNODOPC
NP=NO<IOD<G NPH JA HJI@T GDF@ 2C@ J=E@>0ODQ@ @IOM<KH@IO ?@;
law enforceme@i<>0OD>N M<OC@M OC<| OC@ KM@ ?DNKJINDODJI JA OC@ ?@A(
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5DIDAM@7?aN >MDHDI<G M@>JM? DN DMM@G@Q<IO <I? DN 1JO <?HDNND=G@
<KK@<MN OC<0 G<R @IAIM>@H@IO PN@? <l @S>@NNDQ@ DI?P>@H@IO <I
@S>PN@ 5DIDAM@?aN >JI?P>0 DI OCDN ><N@

Figure 6.9Comparison of Subjective and Objective Entrapment

Figure 6.1Miagram of Defenses, Part 2

#IOM<KH@IO
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KEY TAKEAWAY

Z 2C@ NP=E@>0DQ@ @IOM<KH@IO ?@A@IN@ AJ>PN@N JI OC@ DI?DQLC
<I? KMJQD?@N < ?@A@IN@ DA G<R @IAIM>@H@I0 KM@NNPM@N OC(
>JHHDO OC@ >MDH@ <B<DINO CDN JM C@M RDGG 'A OC@ ?@A@I7?<IC
0J >JHHDO OC@ >MDH@ RDOCJPO OCDN KM@NNPM@ OC@ ?@A@I?<
NP>>@NNAPG RDOC OC@ ?@A@IN@ .PMNP<IO OJ OC@ NP=E@>0DQ(
?2@A@IN@ OC@ ?@A@I?<I0aN >MDHDI<G M@>JM? DN <?HDNND=G@ C
?@A@I?<I0aN KM@?DNKJINDODJI 2C@ J=E@>0DQ@ @IOM<KH@I0 ?@:
JI G<R @IAIM>@H@I10 =@C<QDJIM <I? KMJQD?@N < ?@A@IN@ DA OC@
@IAIM>@H@10 PN@N RIPG? >JIQDI>@ < M@<NJI<=G@ G<R <=D?DIB K
>JHHDO OC@ >MDH@ 3I1?@M OC@ J=E@>0DQ@ @IOM<KH@IO ?@A@II
?@A@I1?<I0aN >MDHDI<G M@>JM? DN DMM@G@Q<IO <I? DI<?HDNND=G

#IOM<KH@IO
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#IOM<KH@IO

EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

GG@I| C<N < >MDHDI<G M@>JM? AJM =PMBG<MT 0JB@M < G<R @IAJIM:
?2@>JT <KKMJ<>C@N GG@I <I? <NFN DA C@ RJIJPG? GDF@ OJ KPM>C<N
H@OC<HKC@O<HDI@ GG@| M@NKJI?N OC<O C@ RIPG? <I? DN <MM@
DIO@M<>0DJI O<F@N KG<>@ DI < EPMDN?D>0DJIDhjeCliv@>IBIDU@N
entrapment defense 'A GG@I| >G<DHN @IOM<KH@IO RDGG GG@IlaN >MLC
M@>IM? =@ <?HDNND=G@ OJ KMJQ@ CDN KM@?DNKJNDODJI OJ >JHH
DNNP@ 5CT JM RCT 13O

0@<Bosav. Jones$ ? 'l JonesxDC@ 31 "DNOMD>0 'JPMO AJM
OC@ #<NO@MI "DNOMD>0 JA +D>CDB<I| ?@ID@7? OC@ ?@A@I1?<I0aN K(
RMDO JA C<=@<N >JMKPN <AO@M C@ R<N N@IO@I>@? OJ GDA@ DI KN
>JINKDM<>T OJ N@GG <I? N<G@ JA >J><DI@ 2C@ ?@A@I?<I0 >G<DH@
@@ 7@KMDQ@7? JA ?P@ KMJ>@NN <I? R<dntiéhdt@>0@? OJ
entrapment RC@1 A@?@M<G <B@ION ?@G<T@? < NODIB JK@M<ODJI OJ
OC@ <HJPIO JA >J><Dl@ NJG? RDOC OC@ DIO@IO JA DI>M@<NDIB OC(
N@IO@I>DIB OJ GDA@ DI KMDNJI RDOCJPO OC@ KINND=DGDOT JA K<N\
IJPMO JA KK@<GN AJM OC@ 1DSOC IDM>PDO M@Q@MN@ OC@ ?DNON
BM<IO OC@ ?@A@I?<I0aN K@ODODJI 2C@ ><N@ DN <Q<DG<=G@ <O C
COOK JK@IEPMDNOJMB A? NJIN<Q EJI@N

O@<TFarley v. State 1J ? 'l FarleyOC@ BJQ@MIH@IO
>JI0<>0@7? OC@ ?@A@I?<IO RCJ C<? |J >MDHDI<G M@>JM? DI < M@Q(
JK@M<ODJI RDOC < H<KNN @ H<DG NJGD>DODIB DI?DQD?P<GN OJ KPM:
>IM@ KIMIIBM<KCT 2C@ ?@A@I1?<IO M@NKJI?@? OJ OC@ @ H<DG <I?
OCOM@<AO@M N@IO < LP@NODJII<DM@ <NFDIB AJM CDN KM@A@M@
2@A@I1?<IO M@NKJI?@? OJ OC@ LP@NODJII<DM@ <I? <l @ H<DG @S>(
@INP@? 'l @Q@MT >JHHPID><ODJI =T OC@ BJQ@MIH@IO KMJO@>OD.
BIQ@MIH@IO<G DIO@MA@M@I>@ R<N KMJHDN@? #Q@IOP<GGT OC(
KPM>C<N@? >CDG? KIMIJBM<KCT <I? R<N <MM@NO@? <I? KMIN@>PO(
JAA@IN@ 2C@ ?@A@I?<I0 HIQ@? OJ ?DNHDNN =<N@? JI NP=E@>0DQ
J=E@>0DQ@ @IOM<KH@IO <I? OC@ HJODJI OJ ?DNHDNN R<N ?@ID@?
?2@A@I?<I0 R<N OC@M@<AO@M >JIQD>0@? "D? OC@ !'JPMO JA KK@<
PKCJG? OC@ ?@A@I?<I0aN >JIQD>0DJI 2C@ ><N@ DN <Q<DG<=G@ <C
COOK RRR G@SDNJI@ >JH GS ><N@G<R

AM@ @><N@G<R <>0DJI -*%@0!<N@"@0<DG AJMH<O $3** NJPM>@" =
@<M>C2@MH @D7* 27?< <<?E @>!/ N@<M>C$G<B T G GJ> $!*-5



http://openjurist.org/389/f3d/644/sosa-v-jones
http://www.lexisone.com/lx1/caselaw/freecaselaw?action=OCLGetCaseDetail&format=FULL&sourceID=bdjgjg&searchTerm=eiYL.TYda.aadj.ecCQ&searchFlag=y&l1loc=FCLOW
http://www.lexisone.com/lx1/caselaw/freecaselaw?action=OCLGetCaseDetail&format=FULL&sourceID=bdjgjg&searchTerm=eiYL.TYda.aadj.ecCQ&searchFlag=y&l1loc=FCLOW
http://www.lexisone.com/lx1/caselaw/freecaselaw?action=OCLGetCaseDetail&format=FULL&sourceID=bdjgjg&searchTerm=eiYL.TYda.aadj.ecCQ&searchFlag=y&l1loc=FCLOW
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6.4 End-of-Chapter Material
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Summary

2C@ A@?@M<G BIQ@MIH@IO <I? @Q@MT NO<O@ @S>@KO +JIO<I< 30<C )<IN<N <I?'?<CJ M@>JBIDU
?@A@IN@ 1JO BPDGOT =T M@<NJI JA DIN<IDOT Q@M?D>0 DN <| <>LPDOO<G AJM OC@ JAA@IN@ 2C@
DIN<IDOT ?@QA@IN@ DN OC@ G<>F JA?@O0O@MM@I10 @AA@>0 RC@I| KPIDNCDIB OC@ G@B<GGT DIN<I(
M@>JBIDU@? DI OC@ 3IDO@? 10<O@N +a,<BCO@| DMM@NDNOD=G@ DHKPGN@ NP=NO<IOD<G ><K<
+a,<BCO@I DIN<IDOT ?@A@IN@ DN >JBIDODQ@ <I? @S>PN@N >MDHDI<G >JI?P>0 RC@| OC@ ?@A@I7?<
H@IO<G ?@A@>0 JM ?DN@<N@ OC<O KM@Q@ION OC@ ?@A@I?<I0 AMJH FIJRDIB OC@ I<OPM@ JM LP
FIJRDIB OC<O >JI?P>0 DN RMJIB 2C@ DMM@NDNOD=G@ DHKPGN@ DIN<IDOT ?@A@IN@ <??N < QJGDC
@S>PN@N >JI?P>0 OC@ ?@A@I?<I0O ><IIJO >JIOMJIG =@><PN@ JA < H@IO<G ?@A@>0 JM ?DN@<N@ 2(
O@NO R<N >M@<O0@? =T OC@ +J?@G .@I<G 1J?@ <I? NJAO@IN OC@ M@LPDM@H@ION OJ NP=NO<IOD:s
0J <KKM@>D<O@ OC@ >MDHDI<GDOT JA >J1?P>0 JM OJ >JIAJMH >JI?P>0 0J OC@ G<R 2C@ "PMC<H DI
M@>JBIDU@? JIGT DI , @R &<HKNCDM@ <I? @S>PN@N >JI?P>0 OC<0O DN OC@ KMJ?P>0 JA JM ><PN@?
?@A@>0 (PMDN?D>0ODJIN Q<MT <N OJ OC@ =PM?@I| JA KMJQDIB DIN<IDOT GG EPMDN?D>0DJIN M@LF
KM@NPHKODJI OC<O C@ JM NC@ DN N<I@ NJH@ <GNJ M@LPDM@ OC@ ?@A@I?<10 OJ K@MNP<?@ O
G@B<GGT DIN<I@ OJ < KM@KJI?@M<I>@ JA @QD?@I>@ JM >G@<M <I? >JIQDI>DIB @QD?@I>@ RCD>C
KM@KJI?7@M<I>@ JA @QD?@I>@

HDIJMDOT JA EPMDN?D>0ODJIN M@>JBIDU@N ?DHDIDNC@? ><K<>DOT <I? OC@ NTI?MIH@ ?@A@IN@ F
><|1IJO AJMH OC@ M@LPDNDO@ >MDHDI<G DIO@IO AJM OC@ JAA@IN@ =@><PN@ JA < H@10<G DHK<D
?@A@I1?7<I0 HPNO <GNJ =@ H@IO<GGT >JHK@O @10 OJ NO<I? OMD<G RCD>C H@<IN OC@ ?@A@I1?<IO >
>C<MB@N =MJPBCO <B<DINO CDH JM C@M <I? ><I <NNDNO DI <IT ?@A@IN@ 1JH@ EPMDN?D>0DJIN M(
H@I0<GGT DGG Q@M?D>0 RCD>C ?J@N 1JO @SJI@M<0@ OC@ ?@A@I?<I0 =PO KMJQD?@N AJM H@IC
DI><M>@M<O@7? 2@HKJIM<MT DIN<IDOT DN <GNJ < ?@A@IN@ DI NJH@ EPMDN?D>0DJIN <I? ?2J@N 1JO ?
?@AQIN@ @S>@KO AJM OC@ ?PM<0ODJI JA OC@ H@IO<G ?@A@>0 JM ?DN@<N@

2C@ DIA<I>T 2@A@IN@ @S>PN@N >JI?P>0 RC@I| OC@ ?@A@1?<10 DN 0JJ TIPIB OJ AJMH >MDHDI<G DI(
2C@ DIA<I>T 7@A@IN@ DN B@I@M<GGT IJO <Q<DG<=G@ DI EPQ@IDG@ <?EP?D><ODJIN NJ DO DN M<N
TIPOCAPG ?@A@I?<ION <M@ PI1?@M OC@ EPMDN?D>0DJI JA EPQ@IDG@ >JPMON (PQ@IDG@ >JPMON
<GGJR AIM <| <?PGO >MDHDI<G KMIN@>PODJI PI?@M >@MO<DI > DM>PHNO<I>@N >JIND?@MDIB OC@ :
OC@ JAA@IN@ OC@ NJKCDNOD><ODJI DO M@LPDM@N OC@ ?@A@I1?<I0aN KMDJM >MDHDI<G CDNOJ
KIN@N OJ KP=GD> N<A@OT

-OC@M @S>PN@ ?@A@IN@N <M@ DIOJSD><ODJI DBIIM<I>@ <I? HDNO<F@ 4JGPIO<MT DIOJSD><ODJI
?2@A@IN@ =PO RDGG J>><NDJI<KGGT @S>PN@ >JI?P>0 DA DO |@B<O@N >@MO<DI CDBC G@Q@G >MD
'1QIGPIO<MT DIOJSD><0ODJI RCD>C DN DIOJSD><0ODJI <>CD@Q@? PIFIJRDIBGT JM PI?@M ?PM@NN JIM
0J KMJQD?@ < ?@A@IN@ DA DO <AA@>0ON OC@ ?@A@I1?<I0aN ><K<>DOT OJ AJMH >MDHDI<G DIO@IO

?@AQIN@ =@><PN@ DI?DQD?P<GN <M@ @SK@>0@? OJ FIJR OC@ G<RN JA OC@DM EPMDN?D>0DJI -
?@A@I17<IO ?J@N 1JO FIJR >J1?P>0 DN DGG@B<G API>ODJIN <N < ?@A@IN@ DA OC@ HDNO<F@ DN =<N

#1? JA IC<KO@M +<O@MD<G
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NO<OPO@ OC<O DN G<O@M JQ@MOPMI@? +DNO<F@ JA G<R DN IJO < ?@A@IN@ DA OC@ HDNO<F@ L
AMJH <| <OOJMI@T +DNO<F@ JA A<>0O DN < ?@A@IN@ DA OC@ A<>ON <N OC@ ?@A@I?<IO =@GD@Q@
M@LPDM@? AJM OC@ JAA@IN@

#IOM<KH@IO DN <GNJ < ?@A@IN@ DI @Q@MT EPMDN?D>0DJI +JNO NO<O@N <I? OC@ A@?@M<G BJQ
NP=E@>0DQ@ @IOM<KH@I0O ?@A@IN@ RCD>C AJ>PN@N JI OC@ ?@A@I?<I0aN KM@ ?DNKJINDODJI <I
OC@ ?@A@I?<I0O RIPG? C<Q@ >JHHDOO@? OC@ >MDH@ RDOCJPO G<R @IAIM>@H@I0 KM@NNPM@
EPMDN?D>0DJI OC@ ?@A@I?<I0aN >MDHDI<G M@>JM? DN <?HDNND=G@ OJ KMJQ@ KM@ ?DNKJINDOD
-—E@>0DQ@ @IOM<KH@IO DN OC@ +J?@G .@I<G 1J?@ <KKMJ<>C <I? @S>PN@N >JI?P>0 DA OC@ KM@
RIPG? DI?P>@ < M@<NJI<=G@ G<R <=D?DIB K@MNJI OJ >JHHDO OC@ >MDH@ 2C@ ?@A@I?<I0aN >MD
<?HDNND=G@ OJ NCJR KM@ ?DNKJINDODJI DI <I J=E@>0DQ@ @IOM<KH@IO EPMDN?D>0DJI =@><PN@ |
@IAIM>@H@I0 O<>0D>N 1JO OC@ ?@A@I?<I0aN I<OPM@

#1? JA IC<KO@M +<O@MD<G
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YOU BE THE DEFENSE ATTORNEY

7JP <M@ < R@GG FIJRI KMDQ<O@ ?@A@IN@ <OOJMI@T RDOC < K@QMA@>
OC@ KMJHKO M@QD@R OC@ ><N@ <I? OC@I| ?@>D? @EREEDLCA@M TIP R.
reject DO DA TJP R<IO OJ H<DIO<DI TIPM G@Q@G JA NP>>@NN !C@>F TJPI

PNDIB OC@ <INR@M F@T <O OC@ @I1? JA OC@ >C<KO@M

#1? JA IC<KO@M +<O@MD<G

2C@ ?@A@I?<IO NCJO <I? FDGG@? < KIGD>@ JAAD>@M <I? OC@| @N>
&@ R<N OC@M@<AO@M >C<MB@? RDOC ADMNO ?@BM@@ HPM?@M
R<ION OJ >G<DH OC<O CDN ?D<BIIN@? K<M<IJD? N>CDUJKCM@ID< <A/
<=DGDOT OJ AJMH OC@ DIO@IO M@LPDM@? AIM HPM?@M 'l TIPM NO:«
OC@ ?@A@I1?<I0 ><I1JO DIOMJ?P>@ OCDN <MBPH@IO OJ |@B<O@ DIOC
JIGT KG@<? DIN<IDOT PI?@M <I <==M@QD<O@? Q@MNDJI JA +a,<BCOE
M@LPDM@N KMJJA OC<O OC@ ?@A@I1?<I0 ?D? IJO FIJR CDN >JI?P>0 R
=@><PN@ JA < H@IO<G ?@A@>0 JM ?DN@<N@ 5DGG TJP <>>@KO JM
O@<Tlark v. Arizona 31 RCD>C DN <Q<DG<=G@ <O OCDN GDIF
COOK N>CJG<M BJIBG@ >JH N>CJIG<M;><N@ ><N@ L

IGKMF Q MDUJI< CG @I <N;N?0  <N;QDN

2C@ ?@A@I?<IO <l @G@Q@I T@<M JG? =JT C<? N@SP<G DIO@M>JPM
N@Q@I T@<M JG? =JT <I? R<N >C<MB@? RDOC ORJ >JPION JA ADMNO *
M<K@ JA <>CDG? 2CM@@ @SK@MON LP@NODJI@? OC@ ?@A@I?<IO
>JI>GP?@? C@ G<>F@? OC@ ><K<>DOT OJ AJMH OC@ DIO@I0 AJM M<I
>JI>GPNDJI R<N =<N@? JI OC@ ?@A@I1?<I0aN M@NKJIN@ OC<O OC@ N
>JI0<>0 R<N >JIN@INP<G <I? A@GO BJJ? 2C@ ?@A@I?<IO R<ION OJ KV
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Ramer . ? RCD>C DN <Q<DG<=G@ <O OCDN GDIF
COOK N>CJG<M BJJBG@ >JH

N>CIG<M:><N@ ><N@ CG @] <N;:N?0O <N:QODN JD
N>CJIG<MM

2C@ ?@A@I?<IO < ?D<=@O0OD> DIE@>0@? <| <=IIMH<GGT G<MB@ ?JNC(
=@AIJM@ CDN ?<PBCO@MaN =DMOC?<T K<MOT &@ <I? CDN @NOM<IB(
OC@ NOIM@ OJ =PT K<MOT NPKKGD@N 5C@1 OC@T M@OPMI@? OJ O
Q@CD>G@ C@ CDO C@M DI OC@ C@<? RDOC < C<HH@M 1C@ @N><k
<|? C@ ><PBCO PK RDOC C@M <I? M<I C@M JQ@M 2C@ ?@A@I?<IO R<|
>G<DRvoluntary intoxicatioN < ?@A@IN@ OJ ADMNO ?@BM@ @ <NN<PGQO
?2JH@NOD> QDJG@I>@ <I? <OO@HKO@? ADMNO ?@BM@@ HPM?@M *
JM M@E@>0 OC@ >PH@lO@ Garcia. ? RCD>C DN

<Q<DG<=G@ <O OCONIGRRR G@SDNJI@ >JH GS ><N@G<R

AM@ @><N@G<R <>0DJI -*%@O!<N@"@0O<DG AJMH<O $3** NJPM>@" =’
N@<M>C2@MH @EE& !%&< <<?E @@,? N@Q<M>C$G<B T G GJ> $!*-5
2C@ ?@A@I?<IO <I? < I<KM>JOD>N ?@>JT C<Q@ =@ @I <>LP<DIO@7? AIJM
T@<MN 2C@ I<M>JOD>N ?@>JT N@O PK < N<G@ OM<IN<>ODJI =@0OR@



http://scholar.google.com/scholar_case?case=5050526068124331217&q=Clark+v.+Arizona&hl=en&as_sdt=2,5&as_vis=1
http://scholar.google.com/scholar_case?case=5050526068124331217&q=Clark+v.+Arizona&hl=en&as_sdt=2,5&as_vis=1
http://scholar.google.com/scholar_case?case=14834415223416879505&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=14834415223416879505&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=14834415223416879505&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://www.lexisone.com/lx1/caselaw/freecaselaw?action=OCLGetCaseDetail&format=FULL&sourceID=bdidhf&searchTerm=ejjH.CGHa.aadj.eeNd&searchFlag=y&l1loc=FCLOW
http://www.lexisone.com/lx1/caselaw/freecaselaw?action=OCLGetCaseDetail&format=FULL&sourceID=bdidhf&searchTerm=ejjH.CGHa.aadj.eeNd&searchFlag=y&l1loc=FCLOW
http://www.lexisone.com/lx1/caselaw/freecaselaw?action=OCLGetCaseDetail&format=FULL&sourceID=bdidhf&searchTerm=ejjH.CGHa.aadj.eeNd&searchFlag=y&l1loc=FCLOW
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OC@M@<AO@M >C<MB@? RDOC ?@GDQ@MT JA < >JIOMIGG@? NP=NC(
?@A@I?<I0O >G<DHN OC<0O OC@ ?@>JTaN NO<OPN <N CDN AMD@1? <I?
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TIP <>>@KO JM M@E@>0 OC@ebebt@vOBate1l 5 ?

RCD>C DN <Q<DG<=G@ <O@OONNSDI5<M BJIBG@ >JH
N>CJIG<M:><N@ ><N@ CG @I <N;N?0  <N:QDN

Cases of Interest

#1? JA IC<KO@M +<O@MD<G

Z U.S. v. Hinckley $ 1PKK ? ?DN>PNN@N 10 #GDU<=@0OC
&JINKDO<GaN KMJKJIN<G AJM OC@ >JI?DODJI<G M@G@<N@ JA (J
COOK AG ADI?G<R >JH I@RN ADI?G<R >JH RK ?J>N CDI>FG@T
PNCDI>FG@T _ JKIK?A

Z Grahamv. Florida 1 'O ?DN>PNN@N N@IO@I>DIB <
EPQ@IDG@ JAA@I?@M OJ GRA@KD| NMIIGKM BJIBG@ >JH
N>CJIG<M;><N@ ><N@ L
%M<C<H Q $GIMD?< CG @I <N;:N?0

Z Legue v. State , # ? ?DN>PNN@N QJGPIO<MT
DIOJSD><OD@OK N>CJG<M BJJBG@ >JH
N>CJIG<M:><N@ ><N@ CG @I <N;N?0 <N:QODN

JD N>CJG<MM
Z U.S.v. Albertini $ ? ?DN>PNN@N HDNO<F@ JA G<R

COOK G<RN>CJJG >JPMOMJJHOQD@R >JH <>A;><N@N PIDO@"
NO<O@N Q <G=@MODID



http://scholar.google.com/scholar_case?case=7939192026130608711&hl=en&as_sdt=2002&as_vis=1
http://scholar.google.com/scholar_case?case=7939192026130608711&hl=en&as_sdt=2002&as_vis=1
http://fl1.findlaw.com/news.findlaw.com/wp/docs/hinckley/ushinckley121703opn.pdf
http://fl1.findlaw.com/news.findlaw.com/wp/docs/hinckley/ushinckley121703opn.pdf
http://scholar.google.com/scholar_case?case=6982366090819046045&q=Graham+v.+Florida&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=6982366090819046045&q=Graham+v.+Florida&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=6982366090819046045&q=Graham+v.+Florida&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=15549524331562340362&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=15549524331562340362&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=15549524331562340362&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://lawschool.courtroomview.com/acf_cases/8647-united-states-v-albertini
http://lawschool.courtroomview.com/acf_cases/8647-united-states-v-albertini
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Z 2C@ DIN<IDOT ?@A@IN@ <I? M@>@10 31 1IPKM@H@ 'JPMO ?@>L

COOK RRR G<R DI?D<I< @?P DGE QJGPH@N Q 1J
Y%oM<>C@F K?A

Z 2C@ DIN<IDOT ?@A@IN@ AIM (<M@7? *@@ *IJPBCI@M OC@ NCJJ
0@KM@N@I0<ODQ@ %<=MD@GG@ %DAAIJM?N " 8
COOK RRRIRC@M<G? >JH DIN<IDOT ?@A@IN@ ?DAAD>PG
AJM GJPBCI@M < = ?P

Z 2C@ MPGDIB OC<0O (<M@? *@@ *JPBCI@M DN DI>JHK@O@IO OJ |
AJM OC@ NCJJODIB JA 0@QKM@N@I0<ODQ@ %DAAIM?N

COOK RRR HNI=> HNI >JH D? IN PN:I@RN
>MDH@:<1?:>JPMON O <MDU NCJJODIB NKM@@ NPNK@>0 DI>JH
OMD<G

Z2C@ ?@A@IN@ JA ><AA@DI@AQKNRRRI@IGI@RN >JH
><AA@DI@ DIOJSD><0ODJI DIN<IDOT <N G@B<G ?@A@IN@ NO
Z #IOM<KH@ICOOK RRR <GG=PNDI@NN >JH G@B<G G<RN
COHG

Websites of Interest

Z 'IN<IDOT G<RN =T NOROK) >MDHDI<G ADI?G<R >JH >MDH@N HJIM
>MDHDI<G OJKD>N DIN<IDOT ?@A@IN@ OC@ DIN<IDOT ?@A@IN(
OC@ NO<O@N COHG

Z 'lAJMH<ODJI <=JPO @IOM<K3DIK RRR RIKPG<M >JH
I@RNM<>FN @IOM<KH@IO

Statistics of Interest

Z (PQ@IDG@ >MDH@ DI OC@ 3IBOOK 18ENJGHK PN?JE BJQ
DI?@S >AH OT K=?@O0O<DG DD?

#1? JA IC<KO@M +<O@MD<G


http://www.law.indiana.edu/ilj/volumes/v81/no4/14_Grachek.pdf
http://www.law.indiana.edu/ilj/volumes/v81/no4/14_Grachek.pdf
http://www.nwherald.com/2011/01/10/insanity-defense-difficult-for-loughner/a8b43du
http://www.nwherald.com/2011/01/10/insanity-defense-difficult-for-loughner/a8b43du
http://www.msnbc.msn.com/id/43165830/ns/us_news-crime_and_courts/t/ariz-shooting-spree-suspect-incompetent-trial
http://www.msnbc.msn.com/id/43165830/ns/us_news-crime_and_courts/t/ariz-shooting-spree-suspect-incompetent-trial
http://www.msnbc.msn.com/id/43165830/ns/us_news-crime_and_courts/t/ariz-shooting-spree-suspect-incompetent-trial
http://www.aolnews.com/2010/09/20/caffeine-intoxication-insanity-as-legal-defense-strategy
http://www.aolnews.com/2010/09/20/caffeine-intoxication-insanity-as-legal-defense-strategy
http://www.allbusiness.com/legal/laws/885814-1.html
http://www.allbusiness.com/legal/laws/885814-1.html
http://criminal.findlaw.com/crimes/more-criminal-topics/insanity-defense/the-insanity-defense-among-the-states.html
http://criminal.findlaw.com/crimes/more-criminal-topics/insanity-defense/the-insanity-defense-among-the-states.html
http://criminal.findlaw.com/crimes/more-criminal-topics/insanity-defense/the-insanity-defense-among-the-states.html
http://www.wopular.com/newsracks/entrapment
http://www.wopular.com/newsracks/entrapment
http://bjs.ojp.usdoj.gov/index.cfm?ty=pbdetail&iid=2028
http://bjs.ojp.usdoj.gov/index.cfm?ty=pbdetail&iid=2028
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SMIHL@>0DJI  2C@ 'IN<IDOT "@A@IN@

#1? JA IC<KO@M +<O@MD<G

(@AAM@T RDGG 1JO =@ NP>>@NNAPG DI < EPMDN?D>0DJI OC<C
MONaghteDIN<IDOT ?@A@IN@ GOCJIPBC (@QAAM@T C<N < H@IO
JM ?DN@<N@ N>CDUJKCM@ID< (@AAN@hgNE@ QGmmHDIa
>JMKN@N DI?D><O@N OC<0O C@ FIJRN @bdhg @CEQDIM DN
(@AAM@T ><I1JO KMJ?P>@ @QD?@I>@ @NO<=GDNCDIB OC@ N¢
JA +a,<BCO@I

2C@ ,@R (@MN@T 1PKM@H@ 'JPMO M@Q@MN@? OC@ ?@A@I*~
>JIQD>0DJI CJG?DIB OC<O OC@ @SK@MON >C<IB@? OC@DM Jk
=@DIB @?P><0@7? <Nnedr@id H@10<G ?@A@>0 JM ?DN@<N@ F
+a,<BCO@| 2CPN OC@ >C<IB@ =T OC@ @SK@MON R<N 1JO AM<F
OC@ ?@A@I?<IO R<N @IODOG@? OJ < M@OMD<G

2C@ 1PKM@H@ 'JPMO JA 1JPOC I<MJGDI< PKC@G? OC@ >JIQD>(
OC@ NO<OPO@ 2C@ >JPMO C@G? OC<O OC@ NO<OPO@ M<OD
DON BJ<GN <I|? BPDGOT =PO H@IO<GGT DGG 1@A@Iatd ON M@ >(
M<OC@M @&ayedOM@<OH@IO RCD>C >JHKGD@N RDOC ?P@ KM
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Answers to Exercises

$MIHL@>0DJI _ 'IA<I>T 'l0JSD><ODJI 'BIIM<I>@ <I? +DNO<F@

#1? JA IC<KO@M +<O@MD<G
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EPMDN?D>0DJI <M@ OC@ I<OPM@ JA OC@ JAA@IN@ OC@ NJKC(
M@LPDM@N OC@ ?@A@I?<I0aN >MDHDI<G CDNOJMT <I? OC@ |
2@A@I1?7<I0 KIN@N 0OJ KP=GD> N<A@OTir&Gieri3skIPMOaN

?D? 1J0O DIQIGQ@ QDIG@I>@ JM M@LPDM@ HP>C NJKCDNOD><(
EP?B@ RDGG KMJ=<=GT <GGJR PMO 0OJ =@ <?EP?D><0@? DI EP
2C@ 'JPMO JA KK@<GN JAOC@ 10<O0@ JA ,@R 7IMF PKC@G? O
?@A@I?<I0aN >JIQD>0DJI <I? OC@ OMD<G >JPMOaN M@APN<G (
EPMT JI DIOJSD><ODJI 2C@ >JPMO =<N@? DON CJG?DIB JI OC@"
HDI? HPM?@M NO<OPO@ RCD>€ddiessPMbENI<G DIO@IO <I?
OC@ DIOJSD><0ODJI ?@A@IN@ NOisali@ QDPaC-@ JA
DIOJSD><0ODJI <N < ?7@A@IN@ OJ < M@>FG@NN DIO@I0 >MDH@
2C@ 'JPMO JA KK@<GN JA +<MTG<I? PKC@G? OC@ OMD<G >JPN
0J ?DN<GGJR OC@ HDNO<F@ JA <B@ ?@A@IN@ 2C@ >JPMO =<
JI OC@ KG<DI H@<IDIB JA OC@ NO<OPOJMT M<K@ NO<OPO@ R
strict liability JAA@IN@
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Answers to Exercises

$SMIHL@>0DJI __ #IOM<KH@IO
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>MDHDI<G M@>IM? AJM =PMBG<MT DN DMM@G@Q<IO <I? DI<?HI
OCJPBC C@ DN >G<DHDIB @IOM<KH@I10 DI < EPMDN?D>0DJI OCx
OC@&ubjective entrapment 2@A@IN@

2C@ 31 1JPMO JA KK@<GN AJM OC@ 1DSOC 'DM>PDO <AADMH@
>JPMOaN ?@ID<G JA OC@ K@ODODJI 2C@ >JPMO C@G? OC<O C
?D? 1JO C<Q@vnrstitutionaMDBCO OJ <NN@MO @IOM<KH@IO <I? OC
OC@ M@E@>0DJI JAOC@ ?@A@I?<I0aN N@IO@I>DIB @IOM<KH
<KKMJKMD<O@ <G=@DO PIAJMOPI<O@ PI?@M OC@ >DM>PHNC
2C@ 'JPMO JA KK@<G JA $GIMD?< M@Q@MN@? OC@ ?@A@I17?<I
PI?@M =JOC OC@JMD@N JA @IOM<KH@IO 2C@ >JPMO =<N@? D
OC@ ?@A@I?<I0aNpBedibpbsitio®J >JHHDO OC@ >MDH@ <I? OC@
BJQ@MIH@I0aN <NNPM<I>@ OC<O OC@M@ RJIPG? =@ 1J BJQ@M
DIO@MA@M@I>@ RExeEIRaGW OC@ >DM>PHNO<I>@N

Answers to Law and Ethics Question

#1? JA IC<KO@M +<O@MD<G

5C@O0C@M +DO>C@GG DN KPO JI OMD<G JM C@G? DI?@ADIDO(
H@I0<G DI>JHK@O@I>Th€a@abitited <I? KM@Q@I0O@? AMJH
C<MHDIB JOC@M QD>0ODHN 2C@ ?EXABI@dMM@ I2QADN@?@M<G
EP?B@ K@MHDOO@? +DO>C@GG OJ =@ KPO Jl OMD<G RCD>C |
>JIQD>0DJI KMJQD?DIB M@OMD=PODJI <MU@@aN N@IO@I>DIB
KMJQD?@? M@OMD=PODJI 2C@ NO<O@ >JPMO EP?B@ <GGJR@
incapacitation JA +DO>C@GG RCD>C ?D? IJO M@NJGQ@ OC@ ><
1H<MO A<HDGT JM OC@ B@I@M<G KP=GD> 5C@OC@M JM IJO M
@OCD><G C<N =@@I| ?@=<0@? AIJM >@IOPMD@N &JR@Q@M M
M@NOJIM@ KP=GD> >JIAD?@I>@ DI OC@ EP?D>D<G NTNO@H RC
positive deterre®@AA@>0
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Answers to You Be the Defense Attorney
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' OCDN ><N@ OC@ 31 IPKM@H®@ 'JPMO PKC@G? MDUJI<aN <==
+a,<BCO@I| NO<OPO@ <I? <GNJ >JIADMH@? MDUJl<aN >JINODOF
MDBCOfatlude 2@A@IN@ =<N@? JI OC@ ?@A@I?<I0aN DI<=DGD
AJMH >MDHDI<G DIO@IO =@><PN@ JA < H@10<G ?@A@>0 JM ?D
TJP RIPG? 1JO =@ <=G@ OJ NOMDF@ ?JRI MDUJI<aN DIN<IDOT ?(
NO<OPO@ <I? TIP >JPG? IJO DIOMJ?P>@ @QD?@I>@ OC<O OCQ@
G<>F@? OC@ ><K<>DOT OJ AJMH >MDHDI<G DIO@j€ctNJ TIP NCJ
OC@ ><N@

2C@ 5<NCDIBOJI IPKM@H@ 'JPMO PKC@G? OC@ OMD<G >JPMO
OC@ ?@A@I1?<I0 R<N DI><K<=G@ JA AJMHDIB OC@ DIO@IO OJ >.
JA<>CDG? M@Q@MNDIB OC@ <KK@GG<O@ >JPMO 2C@ >JPM(
CJG?DIB JI OC@ 5<NCDIBOJI DIA<I>T NO<OPO@ RCD>C M@LPDM
KMIN@>PODJI 0J M@=PO < KM@NPHKODJI JA DIA<I>T AIJM ?@AQ
PI?@M OC@ <B@ JA OR@GQ@ =T >G@<M <I1? >JIQDI>DIB @QD?@
TJP RIPG? KM@Q<DG JI OC@ DIA<I>T ?2@A@IN@ adeepiP NCIPG?
OC@ ><N@

' OCDN ><N@ OC@ OMD<G >JPMO M@E@>0@7? OC@ ?@A@I?<I(
DIOJSD><0ODJI >G<DH <I? OC@ ?@A@I1?<I0rot y@liyiy@<?

reason of insanity &@ R<N OC@M@<AO@M AJPI? BPDGOT -I <KK(@
IJPMO JA KK@<GN JA JGéx88dCIG?DIB OC<O OC@ ?@A@I1?<I0
C<? OC@ MDBCO 0OJ >G<DH DIOJSD><0ODJI <I? KM@N@IO @QD?@
>G<DH OJ OC@ OMD@M JA A<>0O 2CPN TJP RIPG? =@ <=G@ 0J <
DIOJSD><ODJI <N < ?@A@IN@ <&NRIFGR ><N@

2C@ 'JPMO JA KK@<GN JA 2@S<N PKC@G? OC@ OMD<G >JPMO:
HJODJI OJ ?DNHDNN OC@ >C<MB@trapR@r2C@ >JPMO C@G?
OC<O AMD@I?NCDK <I? IPH@MJPN KCJI@ ><GGN <M@ 1JO @|JPB
KM@NNPM@ <I PIRDGGDIB K@MNJI OJ >JHHDO < >MDH@ 2CPN T
GIN@ JI OC@ @IOM<KH@I0 ?@A@ IN@led?DICAPSN @



Chapter 7

Parties to Crime

IJIBM@NN ><| DHKPO@ 0OJ < >JMKJM<ODJI OC@ >JHHDNNDJI JA
>@MO<DI >MDHDI<G JAA@IN@N <I? NP=E@>0 DO OJ >MDHDI<G
KMIN@>PODJI OC@M@AJIM

New York Central R. Co. v.xD8@A@1>0DJI
IJIMKIM<O@ *D<=DGDOT

Source: Image courtesy of Jane F.
Kardashian, MD.


http://supreme.justia.com/us/212/481
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5JMFDIB OJB@OC@M RDOC

>JHHJI >MDHDI<G KPMKJIN@

?@NDBI

O @<MGT >JHHJI G<R <

?@A@I1?<I0 RCJ >JHHDOO @,
>MDH@ RDOC OC@ C@GK J

?@A@I?<ION

O @<MGT >JHHJI G<R <

?@A@I?<I0O RCJ R<N KM@N@
OC@ >MDH@ N>@I@ <I? C@

KMDI>DK<G DI OC@ ADMNO
>JHHDO < >MDH@

O @<MGT >JHHJI G<R <

2@A@I?<I0 RCJ R<N 1JO KM
<O OC@ >MDH@ N>@1@ <I?
KMDI>DK<G DI OC@ ADMNO
KM@K<M@ 0OJ >JHHDO < >M

O @<MGT >JHHJI G<R <
?2@A@I?<I0O RCIC@GK@? <
KMDI>DK<G @N><K@ JM <Q
<MM@NO KMJIN@>PODJI AJ
>JIQD>0DJI JA < >MDH@

?@A@I1?<I0 RCJ >JHHDON <

>MDH@ RDOC OC@ >JHKGD
JOC@M ?@A@I?<ION

?@A@I?<I0 RCJ C@GKN <
KMDI>DK<G >JHHDO < >MDH

LEARNING OBJECTIVES

"?@IODAT OC@ AJPM K<MOD@N OJ >MDH@ <O @<MGT >JHHJI G<R
"?@IODAT OC@ K<MOD@N OJ >MDH@ DI HJ?@MI ODH@N

"@ADI@ OC@ >MDHDI<G <>0 @G@H@10 M@LPDM@? AJM <>>JHKGD>(
"@ADI@ OC@ >MDHDI<G DIO@I10 @G@H@IO M@LPDM@? AJM <>>JHKG
"@ADI@ OC@ I<OPM<G <I? KMJ=<=G@ >JIN@QLP@I>@N ?J>OMDI@
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"@O@MHDI@ RC@OC@M <I <>>JHKGD>@ ><I =@ KMIN@>PO@7? RC@I (
DN IJO KMIN@>PO@? JM <>LPDOO@?

-AO@| HIM@ OC<I JI@ >MDHDI<G ?@A@I?<I0 KG<TN < MJG@ DI OC@ >JHHDN
"@A@I?<ION RIMFDIB OJB@OC@M RDOC < >JHHJI >MDHDI<G KPMKJIN@ JM 2
<RDO@mplicity 5C@I OC@ K<MOD>DK<ODJI <I? >MDHDI<G >JI?P>0 Q<MD@N <
<P@A@I?<ION <I DNNP@ <MBNG@N $ENKJIINDYG@hRIMDH@ <I?wihht
degree2CDN >C<KO@M <I<GTU@N ?DAA@M@10 K<MOD@N OJ >MDH@ <GJIBF
<>>JHK<ITDIB >MDHDI<G GDCBO@EM '1>CI<0@ -AA@IS@iDI@N >MDH@N
2 OC<0 |@>@NN<MDGT DIQJGQ@ HIM@ OC<I Ji@rispiddid kNPsdliitdtion
A IROEWGG <N <lIab@ié IM DI>JHKG@O@ 2@

Accomplice Liability
@10 <O
GK@? <
?@BER®GT >JHHII G<R K<MOD@N 0OJ >MDH@ R@M@ ?DQD?@7? DIOJ AJPM ><(
principal in the first degree  <>OP<GGT >JHHDOO@? OC@indfiaH@the
second degree R<N KM@N@IO <O OC@ N>@1@ JA OC@ >MDH@ <I? <NNDNO@*
ONGHMHDNNDJI accessory before the fact R<N IJO KM@N@10 <O OC@ N>@I@ JA O
S@@@gg =PO C@GK@? KM@K<M@ AIM D@kcesdsbiphilidihelfact C@GK@? <
b%M 0OJOC@ >MDH@ <AO@M DON >JHHDNNDJI =T KMJQD?DIB >JHAIJMO <I
@N><KDIB JM <QJD?DIB <MM@NO <I? KMIN@>PODJI JM >JIQD>0DJI

DY HI?@MI ODH@N HINO NO<O@N <I? OC@ A@?@M<G BJQ@MIH@IO ?DQD?@
MBS0 ORI ><o@BIMM@Al N<G .@I<G 1J7@ ¥%>>@NN@? "@>@H=@M
COOK G<RJI@>G@ >JH ><GDAJMID< K@I<B OC@diomplices <I?
accessories?<CJ1J?@ Il'Y <>>@NN@? "@>@H=@M
RRR G@BDNG<OPM@ D?<CJ BJQ D?NO<0 2DOG@ 2 !&A@@ COH
>MDHDI<G <>0JM DN M@A@ MiMI@p&)J <SOCI®BCacGinplices C<Q@ @LP<G

@>MDHDI<G M@NKJIND=DGDOT <N RE@2DRBIPNNAAD@N OJ IMDH@

>



http://law.onecle.com/california/penal/31.html
http://www.legislature.idaho.gov/idstat/Title18/T18CH2SECT18-205.htm
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Accomplice Elements

| <>>JHKGD>@ PI1?@M HINO NO<O@ <I? A@?@M<G NO<OPO@N DN M@NKJIN
>MDH@ <N OC@ >MDHDIq@irci@aM B! Y <>>@NN@?"@>@H=@M

COOK_ >J?@N GK ADI?G<R >JH PN>J?@ &JR@Q@M <>>JHKGD>@ GD<=DGDO
derivative OC@ <>>JHKGD>@ ?J@N 1JO <>OP<GGT C<Q@ 0J >JHHDO OC@ >M
M@NKJIND=G@ AJM DO 2C@ KJIGD>T NPKKIJMODIB <>>JHKGD>@ GD<=DGDO’
DI?DQD?P<G RCJ RDGGDIBGT K<MOD>DK<O@N DI APMOC@MDIB >MDHDI<G >
<>>JP10<=G@ AIJM DO OJ OC@ N<H@ @SO@I0 <N OC@ >MDHDI<G <>0JM 2C
K<MOD>DK<ODJI DN JAO@I ?DAAD>PGO OJ LP<IODAT NJ NO<OPO@N <I? ><Ni
N@BM@B<O@ =G<H@RJIMOCT <>>JHKGDx@hinati@ <IP Qiamt

@G@H@ION <N DN ?DN&»OIP DI.<MOD@N OJ MDH@

Accomplice Act

' OC@ H<EJMDOT JA NO<O@N <I? A@?@M<GGT <I| <>>JHKGD>@ HPNO QJGPI
H<ll@M OdssisDI OC@ >JHHDNNDJI JA OC@ JAA@IN@ 1JH@ >JHHJI ?7@N>MDK
criminal act @G@H@I0O M@LPDM@? AIJM <>>JHKGD>@ GD<=DGDOT <M@ <D?
>JHH<I? DI?P>@ JM KMJAM® <>>@QNN@? "@>@H=@M

COOK F<IN<NNO<OPO@N G@NO@M<H< JMB IC<KO@M; MEBHE@@N JA
<>0DJIN OC<O LP<GDAT <N OC@ <>>JHKGD>@ >MDHDI<G <>0 <M@ C@GKDIE
?MDQDIB < B@O<R<T Q@CD>G@ <AO@M OC@ >MDH@aN >JHHDNNDJI <I? GF
N>@1@ JAOC@ >MDH@ 2C@ +J?@G .@I<G 1J?@ ?@ADI@N OC@ <>>JHKGD>(
@G@H@IO <N *<D?N[JM <OO@HKON 0OJ <D? NP>C JOC@M K@MNJI DI KG<IIDII
90C@ JAA@IN@:_ +J?@G .@I<G 'R @D

'I H<IT NO<O@Wrds <M@ @IJPBC OJ >JINODOPO@ OC@ >MDHDI<G <>0 @G@F
AIM <>>JHKGD>@ GD<=BGIBIRRY <>>@NN@?"@>@H=@M

COOK G<RJI@>G@ >JH I@R TIMF K@I<G .#, ; COHGC@ JOC@M C<I|?
HOM@ KM@N@I>@ <O OC@ N>@I@ JAOC@ >MDH@ @Q@I KM@N@I>@ <O (
flight DN IJO NPAAD>D@I10 OJ >JIQ@MO < =TNO<I?@M DIohricrmaddthGD>@

Hargrave ? <>>@NN@? "@>@H=@M
COOK N>CJG<M BJJBG@ >JH
N>CIG<M:;><N@ ><N@ CG @I <N;N?0 <N:QDN JD N>CJG<MM

&IR@Q@M DA OClaMt@idNts act < ?@A@I1?<I0 RCJ DN KM@N@IO <O OC@ N>
>MDH@ RDOCJPO KM@Q@IODIB DON J>>PMM@I>@ >JPG? =@ GD<=G@ <N <l
EPMDN?D>Péxjph¢ v. Rolon!<G KK OC <>>@NN@? "@>@H=@M

COOK ><N@G<R ADI?G<R >JH >< >JPMO JA <KK@<G N OCOHE?@G
.@1<G 1J?7@ KMJQD?@N "9<: K@MNJI DN <I <>>JHKGD>@ JA <IJOC@M K@MNJI
>JHHDNNDJI JA <I JAA@IN@ DA[C<QDIB < G@B<G ?POT OJ KM@Q@I0 OC@ >J
JAA@IN@ A<DGN OJ H<F@ KMIJK@M @AA@>0 NJ0OJ ?J +XR@BD@I<G J?@ Y



http://codes.lp.findlaw.com/uscode/18/I/1/2
http://kansasstatutes.lesterama.org/Chapter_21/Article_32/#21-3205
http://law.onecle.com/new-york/penal/PEN020.00_20.00.html
http://scholar.google.com/scholar_case?case=14481330811091769472&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=14481330811091769472&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://caselaw.findlaw.com/ca-court-of-appeal/1308666.html
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Example of a Case Lacking Accomplice Act

0@QD@R OC@ >MDHDI<G G<R DNNHERKN@EEMHKIGEI?P>0DJI OJ IMDHDI<G

*<R 1@>0DJI #S<HKG@ JA 'IMDHDI<G *<R'INNP@ND S<HKG@ !G<M< <I?

*DI?< BJ JI < NCIJKKDIB NKM@@ *DI?< DINDNON OC<O OC@T =MJRN@ <I @SK(
?2@K<MOH@IO NOIM@ AO@M OC@T @IO@M OC@ GDIB@MD@ ?@K<MOH@I
KG<>@N < =M< DIOJ C@QM KPMN@ !G<M< R<O>C@N CJMMDAD@? =PO ?J@N
@Q@I OCJIPBC < N@>PMDOT BP<M? DN NO<I?DIB |@<M=T N *DI?<<I? IG<M< C
<I <G<MH DN <>0DQ<0@7? *DI?< <I? IG<M< MPI <R<T RDOC OC@ N@>PMDOT E
' OCDN ><N@ 'G<M< C<N Kidt=3HadDOO@? OC@ >MDHDI<G <>0 @G@H@I0 Mq
<>>JHKGD>@ GD<=DGDOT GOCJpBSéGraMthe<ddeie OC@ >MDH@ <I? ?D? 1JO
<G@MO OC@ N@>PMDOT BP<M? HOM@ KM@N@I>@ <O OC@ N>@I@ DN 1JO
OC@ <>>JHKGD>@ >MDHDI<G <>0 !G<M<AG@? OC@ N>@I@ RC@I OC@ <G<
KM@N@I>@ <O OC@ N>@1@ JA < >MDH@ >JH=Bti®drdR B0 ¢GEDBERNIDN @

OC@ <>>JHKGD>@ >MDHDI<G <>0 2CPN !G<M< C<N KMJ=<=GT 1JO >JHHDOOC
<>>JHKGD>@ <I? JIGT *DI?< DN NP=E@>0 0OJ < >MDHDI<G KMIJN@>PODJI AJM

Example of Accomplice Act

.CJO=@ OC@ K<M@I0O JA<ORJT@<M JG? I<xH@? #GDU< R<O>C@N NDG@IO
=JTAMD@I? OD>FT =@<ON #GDU< 'l .CJ@=@aN NO<O@ K<M@ION C<Q@ < ?P(
<D? JA OC@DM >CDG?M@I| DA OC@DM N<A@OT DN OCM@<O0@I@7? OD>FT N(
=JOC .CJ@=@ <I? OD>FT <M@ <MM@NO@? <I? >C<MB@? RDOC =<O0@MT <I?
@I1?<IB@OMH@IO .CIJ@=@ KMds=3BRDOO@? OC@ >MDHDI<G <>0 @G@H@IO |
AIM <>>JHKGD>@ GD<=DGDOT DI H<IT EPMDN?D>0DJIN .CI@=@ ?J@N 1JO K¢
KCTND><GGT C<MH C@M >CDG? &it@@M togEdedél=DI@? RDAEgal

duty to actJPG? =@ @IJPBC OJ H<F@ C@M <I| <>>JHKGD>@ 2CPN .CJ@=@ C<N
>JHHDOO@7? =<O0@MT <I? >CDG? @I?<IB@MH@IO <N <| <>>3H&EGD>@ <I? =J(
Ricky<M@ NP=E@>0 OJ < >MDHDI<G KMIN@>PODJI AJM OC@N@ JAA@IN@N

Accomplice Intent

2C@ >MDHDI<G DIO@IO @G@H@I10 M@LPDM@? AIM <>>JHKGD>@ GD<=DGD
OC@ EPMDN?D>0DJI 'l H<IT EPMDN?D>0ODJIN OC@ <>>JHE[@&DHE@IMHENO <>O F
JMpurposely RC@I <D?DIB JM <NNDNODIB OC@ KiDQ>DK<® Y

<>>@NN@? "@>@H=@MCOOKN RRR JM@BJIG<RN JMB JMN 1IK@>DAD>
DIO@I0 JM KPMKIN@GT H@<IN OC@ <>>JHKGD>@ ?@NDM@N OC@ KMDI>DK
>MDH@ 2C@ +J?@G .@I<G 1J?@ AJGGJIRN OCDN <KKMJ<>C <I? M@LPDM@N C
<>0 "RDOC OC@ KPMKJIN@ JA KMJHJODIB JM A<>DGDO<0ODIB OC@ >JHHDNNI
+J?@GC .@I<KGI?@ Y < '1JOC@M EPMDN?D>0ODJIN DA OG@icisD? @da
<>>JHKGD>@ <>ObeRBr@lntent JVknowingly JM C<&ivarenes®C<O OC@
KMDI>DK<G RDGG >JHHDO OC@ >MDH@ RDOC CDN JM C@M <NNDNO<I>@ DI
>MDH@aN >JHHDNNDJI >JPG? =@cbpddNM@ia <G KK ?



https://www.oregonlaws.org/ors/161.155
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?J>0OMDI@ OC<O NJH@
EPMDN?D>0DJIN AJGGJR CJ
<>>JHKGD>@ >MDHDI<GGT
M@NKJIND=G@ AIM <GG >M
KMDI>DK<G >JHHDON OC<O

AIM@N@@<=G@ RC@| OC@

<>>JHKGD>@ <NNDNON OC
KMDI>DK<G

<>>@NN@? "@>@H=@MCOOK N>CJG<M BJJBG@ >JH
N>CIG<M;><N@ ><N@ CG @I <N;N?0 <N;QDN JD N>CJG<MM

<HDIIJMDOT JA EPMDN?D>Q@edali@ént JM <>OKkBowingly OC<O OC@ >MDH@
RDGG =@ KMJHJO@? JM A<>DGDO<O@? DN M@LPDM@? M@B<M?G@NN JA (
N@MDJPNs@WBDIBOJI 0@Q 1J?@ 1l 'Y < <>@NN@? "@>@H=@M

COOK <KKN G@B R<BJQ M>R ?@A<PGO <NKS >DO@

Example of Accomplice Intent

(JPGGD<I < CJO@G JRI@M M@ION < CJO@G MJJH OJ 5DIIDAM@? < KMINODC
M@LPDM@N <I <>>JHKGD>@ §pke#OiRBACIMpurposely (JPGGD<I HPNO
desiresDIIDAM@? 0J >JHHDO KMINODOPODJI DI OC@ M@I0@? MJJH OJ =@ 5D
<>>JHKGD>@ #QD?@I>@ OC<O (JPGGD<I NO<I?N 0J =@|@ADO AMJH 5DIIDAN
NP>C <N @QD?@I>@ OC<O C@ RDGG M@>@DQ@ < KIMODJI JA OC@ KMINOI
C@GK KMJQ@ OCDN DIO@IO 'A (JPGGD<laN NO<O@ <G&uRHNiAiivest DM@M@
purposely RDOriousMDH@N RC@! <I <>>JHKGD>@ gei@XaRDOGt JM

knowingly DO DN PIGDF@GT OC<O KMINODOPODJI DN < A@GJIT OC<O RIPG?
DIA@M@I>@ 'A (JPGGD<laN NO<O @eV@4aHbtt@® NNKk6dwingly AJM
<>>JHKGD>@ GD<=DGDOT M@B<M?G@NN JA OC@ >MDH@aN N@MDJIPNI@N!
<>>JHKGD>@ (JPGGD<I HPNO AlDdEBI<€a@I0DIB 5DIIDAM@? OC@ MJJH RD«
KMJHJO@ JM A<>DGDO<0@ OC@ <>0 JA KMINODOPODJI

The Natural and Probable Consequences Doctrine

>>JHKGD>@ GD<=DGDOT NCJPG? =@ DHKPO@? JIGT OJ =G<H@RJMOCT ?@!
&JIJR@Q@M DINJH@ EPMDN?D>0ODJIN DA OC@ >MDH@ OC@ ?@A@I1?<I0 DIO
related0J OC@ >MDH@ OC@ KMDI>DK<G <>0OP<GGT >JHHDON OC@ ?@A@I?<
<>>JHKGD>@ N RDOC G@B<G ><PN<ODJCZRAEMIN BR@D KHG@H@ION JA <
IMDH@AIM@N@ @<=DGDOT DN OC@ NO<hatval ahd@idiabie
consequences doctrine DA OC@ ?@A@I1?7<I0 <NNDNON OC@ KMDI>DK<G RDOC
APMOC@M < NK@>DAD> >MDH@aN >JHHDNNDJI <I? OC@iffevent=mMBiRa> JHHD(
OC<OfbigseeabkeO OC@ ODH@ JA OC@ ?@A@I?<I0aN <NNDNO<I>@ OC@ ?@#
GD<=G@ <N <I <>>JHKO@@®10<O Il ODO Y <>>@NN@?"@>@H=@M
COOK RRR H<DI@G@BDNG<OPM@ JMB G@BDN NO<OPO@N < ODO
1@Q@M<G EPMDN?D>0DJIN C<Q@ M@E@>0@? OCDN ?J>0OMDI@ <N <l JQ@N

<>>JHKGD>@ GDBefdzDOTV. People ? I <>>@NN@?

"@>@H=@M COOK N>CJG<M BJJBG@ >JH

N>CJG<M:><N@ ><N@ CG @I <N;N?0 <N:QDN JD N>CJG<MM 9
G2DIB <l
DH@N OC@
<M@

D
Q

.<MOD@N OJ MDH@


http://scholar.google.com/scholar_case?case=686539897745974621&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=686539897745974621&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://apps.leg.wa.gov/rcw/default.aspx?cite=9A.08.020
http://www.mainelegislature.org/legis/statutes/17-a/title17-Asec57.html
http://scholar.google.com/scholar_case?case=13910767150180460511&hl=en&as_sdt=2&as_vis=1&oi=scholarr#%5B8%5D
http://scholar.google.com/scholar_case?case=13910767150180460511&hl=en&as_sdt=2&as_vis=1&oi=scholarr#%5B8%5D
http://scholar.google.com/scholar_case?case=13910767150180460511&hl=en&as_sdt=2&as_vis=1&oi=scholarr#%5B8%5D
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Example of the Natural and Probable Consequences Doctrine

(JNW NCJRN PK ?MPIF <I? PIMPGT <O CDN AMD@I1? =@GaN CIJPN@ <I? O@GGI
"=@<0 OC@ C@GG_ JPO JA CDN BDMGAMD@I? +<MD< (JNW <NFN =@G OJ ?!
CIPN@ <I? =@G KMJHKOGT <BM@@N =@G ?MDQ@N (JNW OJ +<MD<aN CJP
><M RDOC OC@ @IBDI@ MPIIDIB (JNW AJM>@N CDN R<T DIOJ +<MD<aN CJPN
<I? OCOM@<AO@M M<K@N C@M 'A (JNW <I? =@G <M@ DI < EPMDN?D>0DJI
I<KOPM<G <I? KMJ=<=G@ >JIN@QLP@I>@N ?J>0MDI@ OC@ OMD@M JA A<>0 >
<l <>>JHKGD>@ OJ OC@ =<O0@MT =PMBG<MT <I? M<K@ JA +<MD< =@G <K
>MDHDI<G DIO@I0 M@LPDM@? OJ =@ <battedHk@Dx@NE® C@ <NNDNO@? (JN
CDN LP@N@dd<MD< 'A =PMBG<MT <I? M<k@$f@RC@! =@G ?MJQ@ <
?MPIF <1? <IBMT (JNW OJ +<MD<aN CIPN@ OC@ I<OPM<G <I? KMJ=<=G@ >JIN(
?J>0MDI@ RIPG? @SO@I? =@GaN <>>JHKGD>@ GD<=DGDOT 0J OC@N@ >M
I<OPM<G <I? KMJ=<=G@ >JIN@QLP@I>@N EPMDN?D>0DJI OC@ OMD@M JA A<
?2@O0@MHDI@ OC<0O =@G C<? OC@ >MDHDI<G DIO@I0 M@LPDM@fedy =@ <I
burglary <I? rape =@GaN DIO@I0 RDGG =@ <N>@MO<DI@? <>>JM?DIB OJ OC@
<>>JHKGD>@ DIO@IO M@LPDM @$pediip@iEdC @durposely JMgeneral

intent JMknowingly

Figure 7.1Diagram of Accomplice Liability

Consequences of Accomplice Liability

| <>>JHKGD>@ DN >MDHDI<GGT M@NKJIND=G@ Ajvireip&@ >SNIBHGEDN OC@
GOCJIPBC Ge@encingl<T Q<MT =<N@? JI < ?@A@I?<I0 <>>JHKGD>@aN >MDHD
M@>IM? JM JOC@M @SO@IP<ODIB >DM>PHNO<I>@N M@G<O@7? OJ N@IO@!:
NOMDF@N DI OC@JIJMT OC@ <>>JHKG D>sgnieR@EM e@<OCUAI@KMDI>DK<G
<>>JHKGD>@ GD<=DGDOT DN @NO<=GDNC@? DI @D <HKG@N BDQ@I D
>>JHKGD>@ #G@H@ON=@ DN >MDHDI<GGT M@NKJIND=G@ AIJM =<O0@MT
@I?<IB@MH@IO (JPGGD<I DN >MDHDI<GGT M@NKJIND=G@ AIJM KMJIJNODOPC
>MDHDI<GGT M@NKJIND=G@ AIM =<OO0@MT <I? KINND=GT pridip&<MT <I? M<
NCIPG#so=@ >MDHDI<GGT M@NKJIND=G@ AJM CDN JM C@M JRI <>ODJIN &JF
J>><NDJI<GGT < NDOP<ODJI <MDN@N RC@ M@t Po&e ¢UbVBDsEDN




IC<KO@M .<MOD@N OJ IMDH@

.<MOD@N OJ MDH@

=@><PN@ JA < KMI>@?PM<G O@>CID><GDOT @QD?@IOD<MT KMJ=G@HN J
?DN>PNN@@HODJI  .MIN@>PODJI JA <l >>JHKGD>@ 5C@| OC@ .MDI>DK<G '
MIN@>PO@? JM'N >LPDOO@?

Prosecution of an Accomplice When the Principal Is Not Prosecuted or Is
Acquitted

GOCJPBC <>>JHKGD>@ GD<=DGDOT DN ?@MDQ<0ODQ@ DI H<IT EPMDN?D>C
><| 7@O0@MHDI@ OC<O0 < ?@A@I?<I0O DN <| <>>JHKGD>@ @Q@| DA OC@ >MD|
KMDI>DK<G DN 1JO KMIN@>PO@7? JM C<N =@@I| OMD@? <I? <>Sri»a€i@? AIM
v.US. 31 <>>@NN@? "@>@H=@M COOK N>CJG<M BJIBG@ >JH
N>CJG<M;><N@ ><N@ CG @I <N;N?0 <N;QDN JD N>CJG<MM
2CPN < ?@A@I7<I0 ><| =@ GD<=G@ AIJM < >MDH@ @Q@idOGERBIEID@DM NC@
<I? OC@ ?@A@I?<IARERKN NK<M@? KMIN@>PODJha¥ighiBi8CDG@ OCDN
NDOP<ODJI <KK@<MN <IJH<GJPN DA <?@A@I1?<I0 C@GKN <IJOC@M >JHHDC
DIO@IO OJ APMOC@M OC@ >MDH@aN >JHHDNNDJI KPIDNCH@I0O AJM OC@ >
<KKMJKMD<O@ N OC@ +J?@G .@I<G J?@ NO<O@N "9<:| <>>JHKGD>@ H<T :
KMJJA JA OC@ >JHHDNNDJI JA OC@ JAA@IN@ <I? JA CDN >JHKGD>DOT OC@N
K@MNJI >G<DH@? OJ C<Q@ >JHHDOO@? OC@ JAA@IN@ C<N IJO =@@| KMJN
>JIQD>0@7? JM C<N =@ @I >JIQD>0@? JA < ?2DAA@M@I0 JAA@IN@ JM ?@BM@
—@@I <>LPDOO@7?_ +J?@G .@I<G J?@ Y

Example of Prosecution of an Accomplice When the Principal Is Not
Prosecuted

0@QD@R OC@ @S| #S<HKG@ JA OC@ ,<OPM<G <I? . MJ=<=G@
UIN@LP@I>@N "J>ONRDI@C (JNW <I? = @G NNPH@ OC<O <AO@M (JINW =PMBC(
=Z@<ON <I? M<K@N +<MD< GJ><G KJGD>@ <MM@NO (JNW <I? =@G 2C@ KJC
<I? =@G 0J OC@ KJIGD>@ NO<ODJI <I? O<F@ OC@H OJ N@K<M<O@ MJJHN A
2C@ KIGD>@ JAAD>@M RCJ DIO@MMJIB<O@N (JNW DN < MJJFD@ <I? AJMB@:
+DM<I?< MDBCON 2C@M@<AO0O@M OC@ KJIGD>@ >JIO<>0 +<MD< =PO NC@ N
RDOC OC@ DIQ@NODB<ODJI =@><PN@ NC@ A@<MN M@KMDN<G AMJH (JNW
?2@>D?@N 1J0 OJ KMIN@>PO@ (JNW =@><PN@ JA OC@ O<DIO@? DIO@MMJE
>JPGS8till be prosecutddM =<OO0O@MT <I? KINND=GT M<K@ <I? =PMBG<MT <N <I| <
DI NJH@ EPMDN?D>0ODJIN GOCJPB@riigdipsIDNDCOP<GGT >JHHDOO@? OC@
>MDH@N DO DN IJO |@>@NN<MT AJM (JNW OJ NPAA@M OC@ N<H@ >MDHDI<
KPIDNCH@IO <N =@G 'AOC@ @G@H@ION M@LPDM@? AJM <>>JHKGD>@ Gl
=@G ><I =@ APGGT M@NKJIND=G@ AMiG@ b OC@M IM 1JO (JNW D
KMIN@>PO@? AJM JM >JIQD>0@7? JA OC@N@ JAA@IN@N



http://scholar.google.com/scholar_case?case=11715693283858901517&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=11715693283858901517&hl=en&as_sdt=2&as_vis=1&oi=scholarr

IC<KO@M .<MOD@N OJ IMDH@

.<MOD@N OJ MDH@

Garrido Sentencing Video
O0IMI@T ,<I>T %<MMD?J DI 2@<MN ?PMDIB 1@10@I>DIB

.CDGGDK %<MMD?J RDOC CDN RDA@ ,<I>TaN C@GK FD?I<KK@? (<T>@@ "
@G@Q@I! T@<M JG? BDMG <I? C@G? C@M ><KODQ@ AJM @DBCO@@I| T@:+
"PB<M? R<N M@K@<O@?GT M<K@? =@><H@ KM@BI<IO ORD>@ <I? B<Q@
>CDG?M@| .CDGGDK %<MMD?J KGC@<?@? BPDGOT OJ HPGODKG@ >C<MB(
FD?I<KKDIB <I? M@>@DQ@7? < N@IO@I>@ JA AJPM CPI?M@? T@<MN 0OJ GD!/
<I>T R<KN KMIN@>PO@? <N <| <>>JHKGD>@ KG@<?@? BPDGOT <I? M@>@L
JA OCDMOT NDS T@<MN 0OJ GDx@<I® &MRMODI@U ~.CDGGDK ,<I>T %<MMD
N@IO@I>@7? DI (<T>@@ "PB<M? )D?I<KKDIB _!,, R@=NDO@ <>>@NN@? PBF
COOK <MOD>G@N >Il >JH EPNOD>@

><GDAJMID< B<MMD?JN N@IO@I>DIB; ;E<T>@@ ?PB<M? O@MMT KMJ=TI KC
B<MMD?J ;N .+ 10'+# <I>T %<MMD?JaN <OOJMI@T ?DN>PNN@N C@M N@I10@
accomplice DI OCDN QD?@J

>GD>F 0JN@@ QD?@J


http://articles.cnn.com/2011-06-02/justice/california.garridos.sentencing_1_jaycee-dugard-terry-probyn-phillip-garrido?_s=PM:CRIME
http://articles.cnn.com/2011-06-02/justice/california.garridos.sentencing_1_jaycee-dugard-terry-probyn-phillip-garrido?_s=PM:CRIME
http://articles.cnn.com/2011-06-02/justice/california.garridos.sentencing_1_jaycee-dugard-terry-probyn-phillip-garrido?_s=PM:CRIME
http://www.youtube.com/v/YfCFAmILBQo
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.<MOD@N OJ MDH@

Ghailani Verdict Video

%C<DG<ID %PDGOT JA -I@ 'JPIO

CH@? %C<DG<ID <I<GG@B@? O@MMJIMDNO R<N OM<INA@MM@? AMJH <
%P<I0O<I<HJ <T <I? OMD@? <N < >DQDGD<I DI < A@?@M<G ?DNOMD>0 >JPM
%C<DG<ID R<N DI?D>aw@avlide liability <I? >JINKDM<>T AJM OC@ ?@<OCN J
CPI?M@?N JA >DODU@IN FDGG@? ?PMDIB G /<@7?< =JH=DIBN JA 31 @H=<NI
,<DMJ=D )@IT< <I? 2<IU<ID< O OMD<G OC@ KMIJN@>PODJI A<DG@? OJ >JI
EPMT OC<0O %C<DG<Iz@xmha¢@nM@LPDM@? AIJM <>>JHKGD>@ GD<=DGD
R<N <>LPDOO@? JA OC@ HPM?@MN <I|? <OO@HKO@? HPM?@MN <N <| <>>]
>JIQD>0@7? JA JI@ >JINKDM<>T >C<MB@ &JR@Q@M C@ M@>@DQ@7? < N(C
KMDNJI RDOCJPO OC@ KIJNND=DGDOT JA K<MJG@ AIM OC@ >JINKDM<>T >
N@IO@I>@ C@ RIPG? C<Q@ M@>@DQ@? DA >JIQD>0@7? JA <GG OC@ HPMN
HPM?@M >C<MBIBNHDI 5@DN@M S "@O<DI@@ %@ON *DA@ 1@I10@I1>@ I
G<NOMlew York TIm&x@=NDO@ <>>@NN@? (<IP<MT

COOK RRRITODH@N >JH ITM@BDJI BC<DG<ID COMBRN NOIMT

JI OC@ >JIQD>0DJI JA %C<DG<ID DN NCJRI DI OCDN QD?@J

>GD>F OJN@@ QD?@J



http://www.nytimes.com/2011/01/26/nyregion/26ghailani.html
http://www.youtube.com/v/ZUVRzJHA_tk

IC<KO@M .<MOD@N OJ IMDH@

KEY TAKEAWAYS

.<MOD@N OJ MDH@

Z 2C@ AJPM K<MOD@N OJ >MDH@ <O @<MGT >JHHJI GKR R@M@ KMD
OC@ ADMNO ?@BM@@ KMDI>DK<GN DIOC@ N@>JI? ?@BM@@ <>
=@AIM@ OC@ A<>0 <I? <>>@NNJIMD@N <AO@M OC@ A<>0 2C@NC
NDBIDAD@? OC@ AJGGJRDIB

.MDI>DK<GN DI OC@ ADMNO ?@BM@@ >JHHDOO@? OC@ >MDHC
.MDI>DK<GN DI OC@ N@>J1? ?@BM@@ R@M@ KM@N@IO <O OC(
N>@I@ <I? <NNDNO@? DI OC@ >MDH@aN >JHHDNNDJI
>>@NNIMD@N =@AIM@ OC@ A<>0 R@M@ 1JO KM@N@IO <O OC
N>@l@ =PO <NNDNO@? DI KM@K<MDIB AJM OC@ >MDH@aN >JH
>>@NNIMD@N <AO@M OC@ A<>0 C@GK@? < K<MOT OJ OC@ >N\
?@0@>0DJI <I? @N><K@ KMIN@>PODJI JM >JIQD>0DJI

Z 'l HJ?@MI ODH@N OC@ K<MOD@N OJ >MDH@ <M@ KMDI>DK<GN <I? O
<>>JHKGD>@N <I1? <>>@NNJMD@N

Z 2C@ >MDHDI<G <>0 @G@H@IO M@LPDM@? AIM <>>JHKGD>@ GD<=D(
<=@O0OO0DIB JM <NNDNODIB DI OC@ >JHHDNNDJI JA < >MDH@ 'l H<IT
EPMDN?D>0DJIN RIM?N <M@ @IJPBC OJ >JINODOPO@ OC@ <>>JHKGL
<>0 @G@H@IO RCDG@ HOM@ KM@N@I>@ <O OC@ N>@1@ RDOCJPC
DN 130 @IJPBC

Z 2C@ >MDHDI<G DIO@I10 @G@H@IO M@LPDM@? AIM <>>JHKGD>@ GD<
NK@>DAD> DIO@I10 JM KPMKIJN@GT JM B@I@M<G DIO@I0 JM FIJRDIBG

Z 2C@ I<KOPM<G <I|? KMI=<=G@ >JIN@QLP@I>@N ?J>0OMDI@ CJG?N <| <>>]
>MDHDI<GGT M@NKJIND=G@ DA OC@ >MDH@ OC@ KMDI>DK<G >JHHD
RC@| OC@ <>>JHKGD>@ <NNDNON OC@ KMDI>DK<G

Z 2C@ >JIN@QLP@I>@N JA <>>JHKGD>@ GD<=DGDOT <M@ OC<0O OC@ <>:
>MDHDI<GGT M@NKJIND=G@ AIJIM OC@ >MDH@N OC@ KMDI>DK<G >JH

Z 'l H<IT EPMDN?D>0DJIN <| <>>JHKGD>@ ><| =@ KMIN@>PO@? AJM <I J/
@Q@I| DA OC@ KMDI>DK<G DN 1JO KMIN@>PO@? JM DN OMD@? <I? <>L



IC<KO@M .<MOD@N OJ IMDH@

EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

.<MOD@N OJ MDH@

(PNODI <NFN CDN BDMGAMD@1? .@I@GJIK@ <=<IF O@GG@M 0JG@O
ODH@ OC@ N@>PMDOT BP<M? O<F@N CDN GPI>C =M@<F NJ OC<0O C(@
MJ=0C@ =<IF .@I@GIK@ O@GGN (PNODI OC@ N@>PMDOT BP<M? O<F

2C@ |@SO ?<T RCD>C DN .@l@GJK@aN ?<T JAA (PNODI NP>>@NNA
OC@ =<IF <O &<N .@I@GIK@ >JHHDOO@? MJ==@MT 5CT JM RCT 13C
O0@<Btate v. Ulvinen ,5 ? | UlvinenOC@ ?@A@I1?<I0O N<O
BP<M? <I? OC@I C@GK@? C@M NJI >G@<I PK <I? ?2DNKIN@ JA @QD?@]
NOM<IBG@? <I? ?DNH@H=@M@? CDN RDA@ 2C@M@<AO@M OC@ ?@
>JIQD>0@? JA HPM?@M <N <| <>>JHKGD>@ 2C@ ?@A@I?<I0 R<N <NG(
OC@ FDGGDIB J>>PMM@? =PO =@AJM@ OC@ FDGGDIB C@M NJI OJG?
KG<Il@? OJ FDGG OC@ QD>0ODH 2C@ ?@A@I?<I0O M@<>0@? RDOC K<l
<>LPD@N>@I>@ =T 2@HPMMDIB <I? @SKM@NNDIB ?DN=@GD@A OC<C
OCMJPBC RDOC CDN KG<IN "D? OC@ 1PKM@H@ 'JPMO JA +DII@NJO< F
2@A@I1?<I0aN HPM?@M >JIQD>0DJI 2C@ ><N@ DN <Q<DG<=G@ <O OC
COOK N>CJG<M BJJBG@ >JH

N>CJIG<M:><N@ ><N@ CG @I <N:N?0 <N:QDN JD
N>CJG<MM
O0@<Joubert v. State 15 ? | JoubertOC@ ?@A@I?<I0 R<N

>JIQD>0@7 <I? N@IO@I>@7? OJ ?@<0C =<N@? JI CDN K<MOD>DK<ODJI
MJ==@MT OC<O M@NPGO@? DI OC@ ?@<0C JA < KIGD>@ JAAD>@M <
EPMT >JIQD>0@7? OC@ ?@A@I?<I0 <AO@M C@<MDIB O@NODHJIT AMJ
<>>JHKGD>@ <I? M@QD@RDIB < QD?@J JA OC@ ?@A@I1?<I0 >JIA@NNL
JAA@IN@ 2C@ ?@A@I?<IO <KK@<G@? OC@ >JIQD>0ODJI =@><PN@ DI .
<>>JHKGD>@ O@NODHJIT HPNO =@ >JMMJ=JM<O@? =T JOC@M @QD?(
?2@A@I1?<I0 >G<DH@? OC<0O OC@ JOC@M >JMMJI=JM<ODIB @QD?@I>@
OCDN ><N@ "D? OC@ !'JPMO JA IMDHDI<G KK@<GN JA 2@S<N PKCJG?
?2@A@I1?<I0aN >JIQD>0DJI 5CT JM RCT IJO 2C@ ><N@ DN <Q<DG<=G@
GDIFCOOK N>CJG<M BJJBG@ >JH

N>CJG<M:><N@ ><N@ CG @I <N;N?0O <N:QDN JD
N>CIG<MM



http://scholar.google.com/scholar_case?case=5558442148317816782&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=5558442148317816782&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=5558442148317816782&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=10119211983865864217&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=10119211983865864217&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=10119211983865864217&hl=en&as_sdt=2&as_vis=1&oi=scholarr

IC<KO@M .<MOD@N OJ IMDH@

7.2 Vicarious Liability

2C@ OM<INA@M JA < ?@A@
GD<=DGDOT =<N@? PKJI < N
M@G<ODJINCDK

2C@ QD><MDJPN GD<=DGD
>JMKJIM<ODJI

LEARNING OBJECTIVES

"DNODIBPDNC =@OR@ @I <>>JHKGD>@ GD<=DGDOT <I? QD><MDJPN Gl
"DNODIBPDNC =@OR@ @I >JMKIM<O@ >MDHDI<G QD><MDJPN GD<=DG
>MDHDI<G QD><MDJPN GD<=DGDOT

Vicarious liability <>JI>@KO ?DN>PNNI@RO®M 2C@ #G@H@ION JA < IMDH@
<GNJ OM<INA@MN GD<=DGDOT AMJH JI@ ?@A@I?<I0 OJ <IJOC@M &JIR@Q@!
NCJIPG? 10 =@ >JIAPN@? RDOC <>>JHKGD>@ GD<=DGDOT >>JHKGD>@ GDx<
OC@ ?@A@I?<I0aN K<MOD>DK<ODJI DI < >MDHD aen@itig RENMO 0@ @I ?
>MDHDI<G <>0JM JM KMDI>DK<G =PO QD><MDJPN GD<=DGDOT OM<INA@MN
M@NKJIND=DGDOT AJM OC@ >MDH@ OJ < ?DAA@M@ |6p2@A @lattDshm><PN(
5DOC QD><MDJPN GD<=DGDOT OC@ <>0DIB ?@A@I1?<I0 <GNJ DN >MDHDI<G
C@M >JI1?P>0 1DHDG<M 0OJ OC@ >DQDG G<R >JI>@KO JA M@NKJI?@<0O NPK(
IC<KO@M 'lOMJ?P>0DJI OJ 'MDHDI®3<RIDIJPN GD<=DGDOT DI >MDHDI<G G+«
>JHHJI =@OR@ @1 @HKGJT@MN <I? @HKGIJT@@N 'O Dior@at®C@ =<NDN JA
liability RCD>C DN ?DN>PNMz@DJ| IJIMKIM<O@ *D<=DGDOT

Corporate Liability

O @<MGT >JHHJI G<R >JMKJIM<ODJIN R@M@ 13O >MDHDI<GGT KMIN@>PO<=
@IODOD@N RCD>C R<N HINO GDF@GT =@><PN@ DI #IBG<I? >JMKJM<ODJIN
JK@M<O@? =T OC@ BJQ@MIH@IO 'l HI?@MI ODH@N H@MD><I >JMKJIM<OD.
@IO@MKMDN@N RCIN@ <>ODJIN ><I N@MDJPNGT DIEPM@ JOC@M DI?DQD?
2CPN < >JMKJM<ODJI ><I =@ >MDHDI<GGT M@NKJIND=G@ AIM >JI?P>0 <K<M(
<B@ION JM @HKMN&@¥@kk Central R. Co. v. UB1 <>>@NN@?
"@>@H=@M COOK NPKM@H@ EPNOD< >JH PN B@I@M<G OCDN DN <
vicarious liability OM<INA@MMDIB >MDHDI<G M@NKJIND=DGoKAadlent JAAQ@I
JMemployee JA OC@ >JMKIMeQRI® >IJMKIM<ODJI DON@GA =<N@? JI OC@ @H
M@G<ODJINCDK -A>JPMN@ OC@ <B@IO JM @HKGJT@@ <GNJ DN M@NKJIN
JM NC@ >JHHDON

>JMKJM<ODJI DN QD><MDJPNGT GD<=G@ JIGT DA <I <B@10 JM @HKGJIT@@
'28\9?%00@ <B@10 JM @HKGJIT@@aN N>JK@ JAANKGITH@H@NN@?
S@H=@M  COOK G<RJI@>G@ >JH DGGDIJDN DG>NN OCOHE?@G
.@1<G 1J?7@ NO<O@N "9<: >JMKIM<ODJI H<T =@ >JIQD>0@? JA OC@ >JHHDNT
DTIXA@IN@ DA[OC@ >J1?P>0 DN K@MAIMH@? =T <I <B@IO JA OC@ >IMKJIM<OL



http://supreme.justia.com/us/212/481
http://law.onecle.com/illinois/720ilcs5/5-4.html

IC<KO@M .<MOD@N OJ IMDH@

4D><MDJPN *D<=DGDOT

JA OC@ >JMKJIM<ODJI RDOCDI OC@ N>JK@ JA CDN JAAD>@ JM @HKGJTH@IC
Y < 2C@ >MDHDI<G KPIDNCH@I0 AJM < >JMKJM<ODJI DN B@I@M<GGT K:
ADI@

Example of Corporate Liability

&<MMT <l @HKGJT@@ JA PMB@M )DIB |IJIMKIM<ODJI NCM@?N >JMKIM<O@ *
JAAD>@ RC@! PMB@M )DIB DN NP@7? >DQDGGT AJIM N@SP<G C<M<NNH@IO |
?JGG<M >G<NN <>0DJI NPDO 3I?7@M HJ?@MI OC@IJMD@N JA >IMKIM<O@ GD
<I? PMB@M )DIB >JPG? =@ >MDHDI<GGT KMIN@>PO@? AJM J=NOMP>0ODJI JA
PMB@M )DIBaN GD<vi2&mns BIY ?@K@I1?N J| DON M@G<ODJINCDK RDOC &<M
@HKGJIT@M <I? OC@ A<>0 OC<0O &<MMT DN <>0ODIB RDOCDI OC@ N>JK@ JA (
4D><MDJPN GD<=DGDOT DN ?DNOLCi&fDiypise-{z@IWMIRC@M@ OC@

<>>JHKGD>@ HPNO =@ >JHKGD>DO RDOC OC@ >MDHDI<G <>0JM 2C@ JRI@
RCJ <M@ OC@ >IJMKIM<O@ NC<M@CJIG?@MN ?D? 130 <>ODQ@GT K<MOD>D
<GOCJPBC OC@T RDGG NC<M@ DI OC@ KPIDNCH@IO DA OC@ >JMKJIM<ODJI

Figure 7.2Vicarious and Corporate Liability

Individual Criminal Vicarious Liability

%@I@M<GGT NK@<FDIB >MDHDI<GdarfaDheerQubability OC@
@S>@KODJI =@DIB >JMKIM<O@ GD<=DG@SDDRIIN>P NIMEINKO@ *D<=DGDOT
IMDHDI<G QD><MDJPN GD<=DGDOT QDJG<O@N OC@ =<ND> KM@>@KO OC<(




IC<KO@M .<MOD@N OJ IMDH@

4D><MDJPN *D<=DGDOT

>MDHDI<GGT <>>JPI0O<=G@ AJM OC@DM JRI >JI?P>0 1JO OCGtatH3P>0 JA JO(
Akers ? <>>@NN@? "@>@H=@M COOK N>CJG<M BJIJBG@ >JH
N>CJIG<M:><N@ ><N@ CG @I <N;N?0 <N:QDN JD N>CJG<MM
GOCJPBC <>>JHKGD>@ GD<=DGDOT <KK@<MN 0J CJIG? <| <>>JHKGD>@ M@!|
KMDI>DK<GNa >JI?P>0 DI M@<GDOT OC@ <>>JHKGD>@ DN >JHHDOODIB < >\
NPKKIMO@? =T >MDHDI<G DIO@IO <I? DN KPIDNC@? <>>JM?DIBGT 'l <??DOD.
NO<OPO@N OC<0O <KK@<M 0J DHKIN@ >MDHDI<G GD<=DGDOT QD><MDJPNC(
DI?DQD?P<GN M@NKJIND=G@n&INDADE@GMII?P>0 1JH@ @S<HKG@N <M@ N(
CJG?Dlgarents >MDHDI<GGT M@NKJIND=G @cRiCi@hOL@BM >MDH@N OC<O
DIQJGQ@ R@<KJIN =@GJIBDIB OJ OC@ K<M@ION <I? JAA@IN@N >MDHDI<GD
0JOC@ ?@GDILP@I>T JA < HDIIJM '1=JOC JA OC@ON@ @S<HKG@N OC@ K<M(
<>>JP10<=G@tieiMJI?P>0 NP>C <N <GGJRDIB >CDG?M@| OJ <>>@NN OC@DN
OMP<IO AMJH N>CJJG 2C@ G<R DN @QJGQDIB DI OCDN <M@< =@><PN@ OC(
EPQ@IDG@N >JHHDOODIB >MDH@N DN =@>JHDIB DI>M@<NDIBGT KM@ Q<G(

KEY TAKEAWAYS

Z >>JHKGD>@ GD<=DGDOT CJG?N <I <>>JHKGD>@ <>>JPIO<=G@ RC@I C
>JHKGD>DO RDOC OC@ KMDI>DK<G QD><MDJPN GD<=DGDOT DHKJN@
M@NKJIND=DGDOT JI < ?2@A@I?<I0 =@><PN@ JA < NK@>D<G M@G<OD.
>MDHDI<G <>0JM

Z 'l H<IT EPMDN?D>0ODJIN >JMKJM<ODJIN <M@ QD><MDJPNGT GD<=G@ A
>JHHDOO@? =T @HKGJT@@N JM <B@ION <>0ODIB RDOCDI OC@ N>JK@
@HKGJTH@IO 'I?DQD?P<G >MDHDI<G QD><MDJPN GD<=DGDOT DN AM.
OC@ G<R DI OCDN <M@< DN @QJGQDIB <N OC@ DI>D?@I>@ JA EPQ@I
>MDH@N DI>M@<N@N



http://scholar.google.com/scholar_case?case=12639244883487184852&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=12639244883487184852&hl=en&as_sdt=2&as_vis=1&oi=scholarr

IC<KO@M .<MOD@N OJ IMDH@

EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

4D><MDJPN *D<=DGDOT

M<? OC@ KM@ND?@I10 <I? #- JA ! IIMKIM<ODJI M@>FG@NNGT CDON
<K@?@NOMD<I <N C@ DN ?MDQDIB CJH@ AMJH RIMF 1JPG? !!JMKJIM:
C@G? QD><MDJPNGT GD<=G@ AJM >MDHDI<G CJHD>D?@ 5CT JM RCT
0O@<People v. Premier House, Inc7 1 ? | Premier

HouseOC@ ?@A@I1?<I0 < CIPNDIB >JIK@M<ODQ@ OC<0O R<N DI>IMKJN
H@H=@MN JA OC@ CJPNDIB >JJK@M<ODQ@ =J<M? JA ?DM@>0JMN R(
NO<I? OMD<G AJM QDJG<ODIB < ,@R 7JMF G<R M@LPDMDIB OC<O RDI?
DINO<GG@? JI <K<MOH@I0 =PDG?DIBN >CDG? ?D@? <AO@M A<GGDII
OC@ RDI?JRN 2C@ H@H=@MN JA OC@ =J<M? JA ?DM@>0JMN <KK@<(
=<NDN OC<O OC@DM KJNDODJIN R@M@ HOM@GT CJIIM<MT <I? OC@
K@MNJI<G DIQIGQ@H@I0 DI OC@ >MDH@ "D? OC@ 'MDHDI<G !JPMO J
@R 7JMF PKCJG? OC@ JM?@M <N OJ OC@ H@H=@MN JA OC@ =J<M? J
5CT JM RCT 1JO 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF

COOK N>CJG<M BJIBG@ >JH

N>CIG<M;><N@ ><N@ CG @I <N;N?0 <N:QDN JD

N>CJIG<MM

0@<MII@>0D>PO %@I@M<G 13<EGPOR®CD>C >MDHDI<GDU@N OC@ N<
JM KMJQDNDJI JA < ADM@<MH 0OJ <1JOC@M AJM OC@ KPMKJIN@ JA >JH
>MDH@ 2C@ NO<OPO@ DN <Q<DG GBI <Q<FOEPNGIDIE >JH
>JIl@>0D>P0O >J?@N ODOG@ <N@> <'JGDHGCDN NO<OPO@ >M@<(
accomplice liability JMvicarious liability 0@<? OC@>0D>PO

IMDHDI<G (PMT 'INOMP>0ODVIM <I @SKG<I<ODJI JA OC@ NO<OPO@ 2C(@
EPMT DINOMP>0DJI DN <Q<DG<=@QGK GRRREPRIFO BJQ ED
>MDHDI<G K<MO COH



http://scholar.google.com/scholar_case?case=6854365622778516089&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=6854365622778516089&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=6854365622778516089&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://law.justia.com/connecticut/codes/2005/title53a/sec53a-8.html
http://law.justia.com/connecticut/codes/2005/title53a/sec53a-8.html
http://law.justia.com/connecticut/codes/2005/title53a/sec53a-8.html
http://www.jud.ct.gov/ji/criminal/part3/3.1-4.htm
http://www.jud.ct.gov/ji/criminal/part3/3.1-4.htm
http://www.jud.ct.gov/ji/criminal/part3/3.1-4.htm
http://www.jud.ct.gov/ji/criminal/part3/3.1-4.htm
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4D><MDJPN *D<=DGDOT

LAW AND ETHICS: LIFE CARE CENTERS OF AMERICA,

‘N < IJMKIM<ODJI IMDHDI<GGT >>JPIO<=G@ 5C@I| 'ON #HKGIJT@@N M@ ,JC

0@<Zommonwealth v. Life Care Centers of America#idN

2C@ ><N@ DN <Q<DG<=GC@COCCNMN+GIBEM BJIBG@ >JH

N>CIG<M;><N@ ><N@ CG @I <N;N?0 <N;QDN JD N>
CJG<MMLife Care CentecsM@ND?@10 JA OC@ *DA@ '<M@ '@I0O@M IPMNDIB
?D@? DI AMJH DIEPMD@N NPNO<DI@? RC@I NC@ A@GG ?JRI OC@ AMJI
RCDG@ <OO@HKODIB 0J G@<Q@ OC@ A<>DGDOT DI C@M RC@@G>C<DN
OMT OJ G@<Q@ OC@ A<>DGDOT =@><PN@ NC@ R<N 1JO R@<MDIB < KM@
=M<>@G@O0O OC<0O =JOC N@O JAA <| <G<MH <I? O@HKJIM<MDGT GJ>F@? O
< M@ND?@I0 <KKMJ<>C@? RDOCDI < >@MO<DI ?2DNO<I>@ JA OCIN@ ?JIM
2@A@I1?<IO *DA@ '<M@ '@I0O@MN JA H@MD>< 'I> <>JMKJIJM<ODJI OC<0OJ
OC@ IPMNDIB CJH@ R<N DI?D>0@? AJM DIQJGPIO<MT H<ING<PBCO@M <I
|@BGC@HMM@00 % %DGG@NKD@ )MDNO@I 1 1><HHJI (! *DHDON !'JMK
IMDHDI<G *D<=DGDOT _ +<MODI?<G@ >JH R@=NDO@ <>>@NN@? (<IP<MT
COOK RRR H<MODI?<G@ >JH >JMKJIM<O@ G<R <MOD>G@:+DIOU *@QDI 1J
$@MMDN %GJQNFT .JK@J .!; CrZ@ >MDHDI<G DIO@I0 @G@H@IO
M@LPDM@? AJM DIQJGPIO<MT H<ING<PBCO@M <I? >MDHDI<G |@BG@>0 [
+<NN<>CPN@@ézMI&xs DIO@IO 2C@ @QD?@I>@ DI?D><O0@? OC<O OC@ IV
M@LPDMDIB OC@ QD>0ODH 0J R@<M < N@>RdDETHthid2P0 @@ TFR<IA
OC@ QD>0ODHaN OM@<OH@IO NC@@0O =<N@? JI OC@ <>0ODJIN JA HIM@ ¢
@OHKGIT@@ 2C@ DI?DQD?P<G @HKGJT@@ RCJ G@AO OC@ QD>ODH I@<
RDOCJPO OC@ N@>PMDOT =M<>@G@0 M@GD@? JI OC@ JM?@MN OC<O
l@@? AIM OC@ =M<>@G@0 2C@M@ R<N |J @aa@ied KCXoa JA
*DA@ '<M@ '@I0O@MN JA H@MDrecklesfR28@ KMIN@>PODJI DIOMJ?P>@?
<OC@IMT JAN>JGG@>0DQ@ FIIRG@?B@_ JA OC@ <>ODJIN JM A<DGPM(@
>JMKJIM<ODJlaN @HKGJT@@N 2C@ KMIN@>PODJlaN KM@HDN@ R<N OC:+
DI?DQD?P<G DINO<I>@N JA |@BGDB@IO >JI?P>0 >JH=DI@? OJ >M@<0@ M
>JI?P>0 OC<0 >JPG? =@ DHKPO@? OJ OC@ >JMKJIJM<ODJI QD><MDJPNGT
+<NN<>CPN@OON 1PKM@H@ !'JPMO PI<IDHIPNGT C@G? OCa@dOC@ >IMK.
not=@ C@G? >MDHDI<GGT M@NKJtvip+&imifual@MNployedPG? =@

C@G? >MDHDI<GGT M@dhamipm@alh v. Life Care Centers of America, Inc.

+<NN <>>@NN@? (<IP<MT COOK N>CJG<M BJJBG@ >JH
N>CIG<M:><N@ ><N@ CG @I <N;N?0 <N:QODN JD N>
CJG<MM

"J TIP OCDIF D@tbishloJ <GGJR < >JMKJIM<ODJI OJ @N><K@ >MDHDI<G

M@NKJIND=DGDOT AIM M@>FG@NN DIQJGPIO<MT H<ING<PBCO@M <I*
|@BG@>0 RC@I N@QQ@M<G @HKGIT@@Na I@BGDB@IO >JI?P>0 ><PN
M<OC@M OC<I| JI@ @HKGIT@@aN M@>FG@NN >JI?P>0 5CT JM RCT 1J(


http://scholar.google.com/scholar_case?case=12168070317136071651&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=12168070317136071651&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=12168070317136071651&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://www.martindale.com/corporate-law/article_Mintz-Levin-Cohn-Ferris-Glovsky-Popeo-PC_1047124.htm
http://www.martindale.com/corporate-law/article_Mintz-Levin-Cohn-Ferris-Glovsky-Popeo-PC_1047124.htm
http://scholar.google.com/scholar_case?case=12168070317136071651&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=12168070317136071651&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=12168070317136071651&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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IC@>F TIPM <INR@M PNDIB OC@ <INR@M F@T <O OC@ @1? JA OC@ >C<KCc

4D><MDJPN *D<=DGDOT
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7.3 Accessory

?@A@I?<I0 RCJ C@GKN <

LEARNING OBJECTIVES

"DNODIBPDNC =@OR@ @I <>>JHKGD>@ GD<=DGDOT <I? OC@ >MDH@ J
"@ADI@ OC@ >MDHDI<G <>0 @G@H@I0O M@LPDM@? AIM <I <>>@NNJN
"@ADI@ OC@ >MDHDI<G DIO@I0 @G@H@IO M@LPDM@? AJM <I <>>@N
IJHK<M@ Q<MDJPN <KKMJ<>C@N 0OJ BM<?DIB OC@ >MDH@ JA <>>@NN

N NO<O@2®@b0ODJI >>JHKGD>@ *D<=BCEDBDMGT >JHHJI G<R <?@A@I?<IC
RCJ C@GK@? KG<I OC@ JAA@IN@ =PO R<N IJO KM@N@IO <O OC@ N>@I@ R
>JHHDOO@? OC@ >MDH&mdesdbrl before the fact ?@A@I1?<10 RCIJ C@GK@?
OC@ KMDI>DK<G <QJD? ?@0@>0DJI <AO@M OC@ KMDI>DK<G >JHHDOO@? (
accessory after the fact 'l HI?@MI ODH@N <I <>>@NNJIMT =@AIM@ OC@ A<>0 [
accomplice <I? <l <>>@NNJIMT <AO@M OC @caessdiyN RICD>C DN < N@K<M<O@
<I? ?2DNODI>0 JAA@IN@ 1JH@ NO<O@N NODGG ><GG OC@ >MDH@ JA <>>@I
OC@ A=>®IN %@I| *<RN>C ¥>>@NN@? (<IP<MT

COOK G<RJII@>G@ >JH H<NN<>CPN@OONIM "COR@MDIB

KMIN@>PORIR 0@Q 10<0 Y <>>@NN@? (<IP<MT
COOK G<R EPNOD< >JH >J?@N C<R<DD QJGPH@ ODOG@ >C<KO@M

CMN COoH

2C@ ?DAAOM@I1>@ =@OR@ @I <l <>>JHKGD>@ <I1? <l <>>@NNJIMT DN >MP>D<
M@NKJIIND=G@ AJM OC@ pAR@EIHHD@N | <>>@NNJIMT JI OC@ JOC@M C<
DN BPDGO3%eparate crim@C<0O DN <GHJINO <GR<TN < HDN?@H@<IJM

Accessory Act

2C@riminal act @G@H@IO M@LPDM@? AIM <I <>>@NNJIMT DI OC@ H<EIMDO"
DN <D?DIB JM <NNDNODIB < KMDI>DK<G DI @N><K@ >JI>@<GH@IO JM @Q<N
KMIN@>PODJI JM >JIQD>0DJI <AO@M OC@ KMEiebhK4S *IHEDOON <

Y <>>@NN@? "@>@H=@M COOK G<RJI@>G@ >JH QDMBDID< >MDH@N
JAA@IN@N B@I@M<GGT 'l BAMGBGNO<O@N < ?@A@I1?<I10 ><I1JO =@ <I <>>@
0OJ <HDN?@H@<IIJM <GOCJPBC DI NJH@ NO<O@N < ?@A@I?<I0 ><| =@ <I <>>
CDBC G@Q@G JM BMINN HDRAQH@<IHA>@NN@? "@>@H=@M

COOK G<RII@>G@ >JH I@Q<?<>MDH@N 'l €BEHIBMDOT JANO<O@N OC@
2@A@I?<IO ><1 =@ <I <>>@NNJIMT OJ &KR>PIPRELO<0 Y <>>@NN@?

KMDI>DK<G @N><K@ JM <QID2>0J=@M COOK RRR ><KDOJG C<R<DD BJQ CMN>PMM@I0O 4JG ;!C
<MM@NO KMIN@>PODJIAIM gy  g01: COH

>JIQD>0DJI JA < >MDH@



http://law.onecle.com/massachusetts/274/4.html
http://law.justia.com/codes/hawaii/2009/volume-14/title-37/chapter-710/hrs-0710-1030-htm/
http://law.justia.com/codes/hawaii/2009/volume-14/title-37/chapter-710/hrs-0710-1030-htm/
http://law.onecle.com/virginia/crimes-and-offenses-generally/18.2-19.html
http://law.onecle.com/virginia/crimes-and-offenses-generally/18.2-19.html
http://law.onecle.com/nevada/crimes/195.030.html
http://www.capitol.hawaii.gov/hrscurrent/Vol14_Ch0701-0853/HRS0710/HRS_0710-1030.htm
http://www.capitol.hawaii.gov/hrscurrent/Vol14_Ch0701-0853/HRS0710/HRS_0710-1030.htm

IC<KO@M .<MOD@N OJ IMDH@

>>@NNIMT

'I H<IT NO<O@Wrds <M@ @IJPBC OJ >JINODOPO@ OC@ <>>@NNJMT >MDHDI<

@G@H@&DD 10<0 1Y <>>@NN@? "@>@H=@M

COOKN RRR M@QDNJM HI BJQ NO<OPO@N D? T@A®| NK@>D<G

><O@BJMD@N JA DI?DQD?P<GN <M@ @S@HKO@? AMJH GD<=DGDOT <N <I <

A<HDGT H@H=@MN =T =GJJ? IMAGNIGIERIB@ODO ¥>>@NN@? "@>@H=@M
COOK RRR G@B NO<O@ QO PN NO<OPO@N

APGG>C<KO@M >AH 2DOG@ !C<KO@M

Example of Accessory Act

(DH R<F@N PK G<O@ <O IDBCO 0OJ OC@ NJPI? JANJH@JI@ KJPI?DIB JI CDN ?J
JPO JA =@7? R<GFN ?JRI OC@ NO<DMN <I? JK@IN OC@ ?JIJM &DN A<OC@M (<
?2JIMNO@K (<H@NaN @T@N <M@ =GJJ?NCJO <I? C@ DN NR<TDIB NGDBCOGT
(DH OC<0O C@ EPNO BJO DIOJ < ><M <>>D?@I0 <I1? |@@7?N OJ >JH@ DIND?@ =(
ADI? JPO <=JPO DO <I? =@BDI <I DIQ@NODB<ODJI (DH NO@KN <ND?@ <I? G@
OC@ CIPN@ 2C@ NH@GG JA <G>JCJG JI CDN A<OC@MaN =M@<0OC DN <KK<I
<GGJRN CDN A<OC@M OJ NK@I? OC@ IDBCO RDOCJPO >JIO<>0DIB OC@ KJG
<>>D?@IO

(DH C<N KMJ=<=GT >JHHDOG@haGa@ @G@H@IO M@LPDM@? AJM <I <>>@N
H<IT EPMDN?D>0ODJIN (DH <GGJR@? €bddpeac@tvl &hde<l <G>JCIG

N>M@@IDIB <AO@M G@<QDIB OC@ N>@1@ JA < ><M <>>D?@IlnyRCD>C DN H.
?MPIF ?MDQDIB <I? CDO <I? MPI &@ <GNJ NC@GO@M@? CDNcanCEa@igl AIJM C
CDH AMJH G<R @IAIM>@H@IO 'A (DH DN DI < NO<O@ OC<O @S@HKON A<HD
<>>@NNJIMT GD<=DGDOT C@ H<T IJO =@ NP=E@>0 OJ KMIN@>PODJI =@><F
OC@ >MDH@ N DN CDN A<OC@M 'A (DH DN IJO DI < NO<O@ OC<O M@GD@Q!
<>>@NNJIMT GD<=DGDOT C@ >JPG? =@ APGGT KMIN@>PO@? AIM <I? >JIQD:


https://www.revisor.mn.gov/statutes/?id=609.495&year=2010
http://www.leg.state.vt.us/statutes/fullchapter.cfm?Title=13&Chapter=001
http://www.leg.state.vt.us/statutes/fullchapter.cfm?Title=13&Chapter=001
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>>@NNIMT

Figure 7.3Crack the Code

Accessory Intent

2C@ >MDHDI<G DIO@IO @G@H@I0O M@LPDM@? AIM <I <>>@NNJIMT C<N ORJ

?2@A@I17?<I0 HPNO <>@drP@lintent JVknowingly JMawarenes®C<0O OC@

KMDI>DK<G >JHHDOO@? < >MDH@ 1@>JI? OC@ ?@A@I?<I0 HPNO C@GK JM

KMDI>DK<G @N><K@ JM @Q<?@ <MM@NO JM KMIN@>PODJI AJM <I? >JIQD>C(

RDOs$pecific intent JMpurposely +<NN % @] *<RN >C ¥>>@NN@? "@>@H=@M
COOK G<RJI@>G@ >JH HKNN<>CPN@OON COHG

Example of Accessory Intent

0@QD@R OC@ @S<HKG@ RDOC (DH <I? (<8d&@DBD HBKHKG@ JA >>@NNJIMT
>0 'IOCDN><N@ (BWaDNOC<O (<H@N >JHHDOO@? < >MDH@ =@><PN@ (<H(
(DH C@ BJO DIOJ <I <>>D?@10 <I1? (<H@NaN DIOJSD><0@? >JI?DODJI R<N <KK
JI@OC@G@NNu(pesely C@QGK@? (<H@N @Q<?@ <MM@NO <I? <I <G>JCJG N>
NC@GO@MDIB CDH DI CDN CJH@ RCDG@ OC@ @AA@>0ON JA OC@ <G>JCJG
KMJ=<=GT C<NcO@i@al intent M@LPDM@? AJM GD<=DGDOT <N <| <>>@NNJIMT
EPMDN?D>0ODJIN 'A (DH DN IJO DI < NO<O@ OC<O @S@HKON A<HDGT H@H=C(
GD<=DGDOT C@ >JPG? =@ APGGT NP=E@>0 OJ KMIN@>PODJI AIJM <I? >JIQC



http://law.onecle.com/massachusetts/274/4.html
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>>@NNIMT

Accessory Grading

N NO<O@2@PODJI _ >>@NNJIMIMH<IT EPMDN?D>0DJIN <>>@NNJMT DN <| JA/
OC<Od@adtded G@NN N@Q@M@GT OC<I OC@ >MDH@ >JHHDOO@? =T OC@ KM
OTKD><GGT BM<?@7? <N < HDEZ@H@QIVO<O Y <>>@NN@? (<IP<MT

COOK G<R EPNOD< >JH >J?@N C<R<DD QJGPH@ ODOG@ >C<KO(E
CMN COH  <GOCJPBC DI NJH@ EPMDN?D>0ODJIN DO DN BMLI@? <N < A
J?@ 1I'Y <>>@NN@? (<IP<MT COOK RRR G@BDNG<OPM@ D?<CJBJ
D?NO<0O 2DOG@ 2 '&1#2 COH

2<=G@ !'JHK<MDNJI JA >>JHKGD>@ >>@NNJMT <I? 4D><MDJPN *D<=DGDOT

1K@>DAD> JM KPMKIN@GT JM B@QI@M<G

>>JHKGD3@? <NNDNO >JHHDNNDJI JA < pMIR@EBGT ?@K@I1?DIB JI OC@
EPMDN?D>0DJI

0
ég@l <G JM FIJRDIBGT >MDH@

5
>>@NNJIMTIM >JIQD>0DJI AIM < A@GJIT € S ES?; ggf;\l@NNKEDJJ?\IAg:;gA[;TEAJJP
G@Q@G HDN?@H@<IIM JIM <IfT > '

>JIQD>0DJI

D? <NNDNO @Q<NDJI JA KMJN

IJHHDOO@? =T <I DI?DQD?P<G|DL<
0J <I DI?DQD?P<G DI < NK{@>D<G
4D><MDJPNNK@>D<G M@G<ODJINCDK RD%%(?@I > -
7 DI7?
2@A@I?<I0 DJINCDK RDOC OC@ ?@A@I1?<IO

Figure 7.4


http://law.justia.com/codes/hawaii/2009/volume-14/title-37/chapter-710/hrs-0710-1030-htm/
http://law.justia.com/codes/hawaii/2009/volume-14/title-37/chapter-710/hrs-0710-1030-htm/
http://www.legislature.idaho.gov/idstat/Title18/T18CH2SECT18-206.htm
http://www.legislature.idaho.gov/idstat/Title18/T18CH2SECT18-206.htm
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KEY TAKEAWAYS

Z >>JHKGD>@ GD<=DGDOT CJG?N < >JHKGD>DO ?@A@I?<I0 <>>JPI0<=C
>MDH@ OC@ KMDI>DK<G >JHHDON <>>@NNJMT DN < N@QK<M<O@ >ML
OTKD><GGT < HDN?@H@<IIM

Z 2C@ >MDHDI<G <>0 @G@H@I10 M@LPDM@? AIM <I <>>@NNJIMT DN <D°
OC@ KMDI>DK<G @N><K@ JM @Q<?@ <MM@NO KMJIN@>PODJI AJM JI
A@GJIT CDBC G@Q@G HDN?@H@<IIM JM <IT >MDH@ ?@K@I?DIB JI C
EPMDN?D>0DJI 'l H<IT EPMDN?D>0ODJIN RIM?N <M@ @IJPBC OJ >JINOD
<>>@NNJIMT >MDHDI<G <>0 @G@H®@I0

Z 2C@ >MDHDI<G DIO@I0 @G@H@IO M@LPDM@? AIM <I <>>@NNJIMT
K<MON 2C@ ?@A@I1?<I0 HPNO <>0

RDOC B@I@M<G DIO@I0 JM FIJIRDIBGT OC<O OC@ KMDI>DK<G
>JHHDOO@? OC@ >MDH@

RDOC NK@>DAD> DIO@I0 JM KPMKIN@GT OJ C@GK OC@ KMDI>|
IM @Q<?@ <MM@NO KMJIN@>PODJI AJM JM >JIQD>0ODJI JA OC@

Z 'l H<IT EPMDN?D>0ODJIN OC@ >MDH@ JA <>>@NNJMT DN BM<?@? GJR(
>MDH@ OC@ KMDI>DK<G >JHHDOO@? OTKD><GGT DO DN BM<?@? <N
<GOCJPBC DI NJH@ EPMDN?D>0ODJIN DO DN BM<?@? <N < A@GJIT

>>@NNIMT
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EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

>>@NNIMT

IIMT R<O>C@N <N C@M NDNO@M H<I?< =M@<FN DIOJ < K<MFDIB H@O
OC@ NOM@@O <I? NO<MON N>JJKDIB >C<IB@ DIOJ C@M KPMN@ H<I?
MPIN DIOJ < |@<M=T <GG@T <I? CD?@N =@CDI? < ?PHKNO@M KJIGD>(
<MMDQ@N JI OC@ N>@Il@ <I? <NFN IJMT DA NC@ RDOI@NN@? OC@ >N
M@NKJI?N ~,J ' ?D?l1a0 IJOD>@ <ITOCDIB _2C@ KIJGD>@ JAAD>@M ?J@
N@<M>C ?J@N IJO ADI? H<I?< <I? G@<Q@N &<N !IJIMT >JHHDOO@? < >
'A TIPM <INR@M DN T@N RCD>C >MDH@ C<N JMT >JHHDOO@? <I? ?J(
C<Q@ < KINND=G@ ?@A@IN@

0O@<®.S.v.Hill $ ? 'l Hill OC@ ?@A@I1?<I0 R<N >JIQD>0@?
JA C<M=JMDIB < APBDODQ@ <I? =@DIB <I <>>@NNIJMT RC@| NC@ C@G|
CPN=<I? @N><K@ OC@ >JPIOMT OJ <QJD? KMIN@>PODJI AJM < A<DGP
>CDG? NPKKIMO 2C@ ?@A@I1?<I0 >G<DH@? OC<O C@M >JIQD>0ODJIN |
PI>JINODOPODJI<G =@><PN@ OC@T >JIOM<Q@I@? C@M MDBCO OJ KN\
<NNJ>D<ODJI HKMMD<B@ <I? ?P@ KMJ>@NN "D? OC@ 31 'JPMO JA KK
OC@ ,DIOC IDM>PDO PKCJG? OC@ ?@A@I?<I0aN >JIQD>0ODJIN 2C@ ><
<Q<DG<=G@ <O OCONKEDIHEN@G<R ADI?G<R >JH PN OC >DM>PDO

COHG

O@<Btate v. Truesdell . ? | TruesdellOC@ KMIN@>PODJI
<KK@<G@7? OC@ ?DNHDNN<G JA OC@ ?@A@I1?<I0aN ><N@ OC<O R<N -
<>>@NNJIMT OJ C@M OR@GQ@ T@<M JG? NJlaN A@GJIT NCJJODIB JAC
CPN=<I? 2C@ GJR@M >JPMO C@G? OC<0O OC@ ?@A@I?<IO >IPG? 1JO =
<>>@NNIMT OJ < A@GJIT =@><PN@ C@M NJI R<N 1JO <I <?PGO RCJ >JP
>C<MB@? RDOC < A@GJIT "D? OC@ -FG<CJH< IJPMO JA IMDHDI<G KK@
M@Q@MN@ OC@ GIJR@M >JPMO <I? K@MHDO OC@ ?@A@I1?<I0 OJ =@
<>>@NNJIMT 5CT JM RCT 1JO 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDI!
COOK N>CJG<M BJJBG@ >JH

N>CIG<M><N@ ><N@ L

10<0@ Q 2MP@N?@GG . ? CG @I <N;N?0



http://caselaw.findlaw.com/us-9th-circuit/1215479.html
http://caselaw.findlaw.com/us-9th-circuit/1215479.html
http://scholar.google.com/scholar_case?case=14038267185437754114&q=State+v.+Truesdell+620+P.2d+427+%281980%29&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=14038267185437754114&q=State+v.+Truesdell+620+P.2d+427+%281980%29&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=14038267185437754114&q=State+v.+Truesdell+620+P.2d+427+%281980%29&hl=en&as_sdt=2,5

IC<KO@M .<MOD@N OJ IMDH@

7.4 End-of-Chapter Material



IC<KO@M .<MOD@N OJ IMDH@

Summary

-AO@I HIM@ OC<I| JI@ >MDHDI<G ?@A@I1?<I0 K<MOD>DK<O@N DI OC@ >JHHDNNDJI JA < >MDH@ "@AQ@
0OJB@OC@M RDOC < >JHHJI >MDHDI<G KPMKIJN@ <M@ <>0DIB RDOC >JHKGD>DOT <I? <M@ M@NKJIND:
OC@ N<H@ ?@BM@@

O @<MGT >JHHJI G<R OC@M@ R@M@ AJPM K<MOD@N OJ<>MDH@ KMDI>DK<G DI OC@ ADMNO ?@|
>MDH@ KMDI>DK<G DI OC@ N@>J1? ?2@BM@@ R<N KM@N@IO <O OC@ >MDH@ N>@1@ <I? <NNDNO @'
| <>>@NNIMT =@AIM@ OC@ A<>0 R<N IJO KM@N@IO <O OC@ >MDH@ N>@I@ =PO C@GK@? KM@K<M
| <>>@NNIMT <AO@M OC@ A<>0 C@GK@? < K<MOT <AO@M C@ JM NC@ >JHHDOO@? < >MDH@ =T KM
<QJD?DIB <MM@NO <I1? KMIN@>PODJI JM >JIQD>0DJI 'l HJ?@MI ODH@N OC@M@ <M@ JIGT ORJ K<MOI
KMDI>DK<G RCJDN DI OC@ N<H@ ><O@BJMT RDOC CDN JM C@M <>>JHKGD>@ N <I? <>>@NNJMT D@
>JHHDO OC@ >MDH@ <I? OC@T <I? OC@DM <>>JHKGD>@N <M@ >MDHDI<GGT M@NKJIND=G@ AJM DO
MIG@ <N <>>@NNJIJMD@N <AO@M OC@ A<>0 <O >JHHJI G<R

2C@ >MDHDI<G <>0 @G@H@I0O M@LPDM@? OJ =@ <I <>>JHKGD>@ DI HINO EPMDN?D>0ODJIN DN <NND!|
>MDH@ 5JM?N <M@ @IJPBC OJ >JINODOPO@ OC@ <>>JHKGD>@ >MDHDI<G <>0 +@M@ KM@N@I>@ <
OC@ N>@I@ >JH=DI@? RDOC AGDBCO <AO@M OC@ >MDH@aN >JHHDNNDJI DN IJO @IJPBC OJ >JINOD(
>MDHDI<G <>0 PIG@NN OC@M@ DN < G@B<G ?POT OJ <>0

2C@ >MDHDI<G DIO@IO @G@H@I0 M@LPDM@? AJM <>>JHKGD>@ GD<=DGDOT DI H<IT EPMDN?D>0DJI
KPMKIN@GT 0OJ >JHHDO OC@ >MDH@ <O DNNP@ ‘I NJH@ NO<O@N B@I@M<G DIO@IO JM FIJRDIBGT C
>JHHDO OC@ >MDH@ >M@<O@N <I DIA@M@I>@ JA DIO@IO DA OC@ JAA@IN@ DN N@MDJPN 'l < HDIJV
DIO@I0 JM FIJRDIBGT OC<O OC@ KMDI>DK<G RDGG >JHHDO OC@ >MDH@ DN NPAAD>D@I0O

2C@ I<OPM<G <I? KMJI=<=G@ >JIN@LP@I>@N ?J>0OMDI@ CJG?N <>>JHKGD>@N >MDHDI<GGT M@NKJINI
KMDI>DK<G >JHHDON OC<0O <M@ M@<NJI<=GT AIM@N@@<=G@ 'l H<IT EPMDN?D>0ODJIN <| <>>JHKGD>
>MDH@ OC@ KMDI>DK<G >JHHDON @Q@I| DA OC@ KMDI>DK<G DN IJO KMIN@>PO@? JM <>LPDOO@"?

4D><MDJPN GD<=DGDOT OM<INA@MN >MDHDI<G M@NKJIND=DGDOT AMJH JI@ K<MOT 0OJ <IJOC@M =@
4D><MDJPN GD<=DGDOT DN >JHHJI =@OR@ @ @HKGJIT@MN <I? @HKGIT@@N <I? DN OC@ =<NDN AJM
.PMNP<IO OJ HJ?@MI >JMKIM<O@ >MDHDI<G GD<=DGDOT < >JMKJM<ODJI ><I =@ ADI@? AJM < >MDH@
@HKGJT@@ >JHHDON ?PMDIB OC@ N>JK@ JA @HKGJTH@IO 2C@ >JMKIM<O@ <B@I0 JM @QHKGJT@ @
M@NKJIND=G@ AJM CDN JM C@M >JI?P>0 'l B@I@M<G OC@ G<R ?DNA<QJMN DI?DQD?P<G >MDHDI<G
OCDN <M@< DN @QJGQDIB <N OC@ DI>D?@I>@ JA EPQ@IDG@N >JHHDOODIB >MDH@N DI>M@<N@N

'1HI?@MI ODH@N <I <>>@NNJMT DN OC@ @LPDQ<G@I0 JA <I <>>@NNJIMT <AO@M OC@ A<>0 <O >JHH
@G@H@IO M@LPDM@? AJM <I <>>@NNJIMT DN KMJQD?DIB <NNDNO<I>@ OJ < KMDI>DK<G DI @N><K@
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<I? KMIN@>PODJI JM >JIQD>0DJI AJM OC@ >JHHDNNDJI JA < A@GJIT CDBC G@Q@G HDN?@H@<IIJM J
JIOC@ EPMDN?D>0DJI 5JM?N <M@ @IJPBC OJ >JINODOPO@ OC@ <>>@NNJIMT >MDHDI<G <>0 1@Q@!I
A<HDGT H@H=@MN AMJH >MDHDI<G M@NKJIND=DGDOT AJM <>0ODIB <N <I <>>@NNJMT

2C@ >MDHDI<G DIO@IO @G@H@I0 M@LPDM@? AIM <I <>>@NNJMT DI HINO EPMDN?D>0ODJIN DN B@I@
OC@ KMDI>DK<G >JHHDOO@? < >MDH@ <I? NK@>DAD> DIO@I0O JM KPMKIN@GT OC<O OC@ KMDI>DK<
<MM@NO <I? KMIN@>PODJI JM >JIQD>0DJI AJIM OC@ JAA@IN@ >>@NNJIMT DN < N@K<M<O@ >MDH@
HDN?@H@<IIM <GOCJPBC NJH@ EPMDN?D>0ODJIN BM<?@ <>>@NNJMT <N < A@GJIT

#1? JA IC<KO@M +<O@MD<G
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YOU BE THE LAW PROFESSOR

7IP <M@ < G<R KMJA@NNJIM N@<M>CDIB AJM ><N@N OJ DGGPNOM<O@ >(
>JI>@KON AJM TIPM NOP?@ION 0@<? OC@ KMIJHKO M@QD@R OC@ ><N(
?@>D?@ RT&yCconcept DO M@KM@N@ION IC@>F TIPM <INR@MN PNDIB C
<INR@M F@T <O OC@ @I? JA OC@ >C<KO@M

#1? JA IC<KO@M +<O@MD<G

2C@ ?@A@I1?<I0aN Q@CD>G@ H<O>C@? OC@ ?@N>MDKODJI JA < Q@(
QD>DIDOT JA < =PMBG<MT =@AJM@ OC@ =PMBG<MT ?PMDIB OC@ =P\
OC@ =PMBG<MT 2C@ ?@A@I?<I0 >G<DH@? OC<0O OC@ @QD?@I>@ R:
0OJ KMJIQ@ C@ R<N <I <>>JHKGD>@ 0J OC@ =PMBG<MT "J@N OCDN ><
OC@ G@B<G >JI=s@iodnghce act accomplice intent JMboth 0@<?

Collins v. State 1J ? 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF
COOK N>CJG<M BJJBG@ >JH
N>CJIG<M:><N@ ><N@ CG @I <N:N?0 <N:QODN

2C@ ?@A@I?<ION AJINO@M K<M@ION R@M@ AJPI? BPDGOT <N <>>JHI
A@GJIT HPM?@M JA OC@DM ORJ T@<M JG? AINO@M ?<PBCO@M GO(
?@A@I?<ION O@NODAD@? OC<O OC@ QD>0ODH ?D@? AMJH DIEPMD@!
< A<GG AMJH < NRDIB H@?D><G @SK@MON M@KJIMO@? OC<O OC@ Q
R@M@ DI>JINDNO@IO RDOC OC<O O@NODHJIT <I? <KK@<M@? 0J =@ ¢
>CDG? <=PN@ 2C@ EPMT >JIQD>0@? OC@ ?@A@I?<ION <N <>>JHKGD
HPM?@M <AO@M < EPMT DINOMP>0DJI NO<ODIB OC<O <I JHDNNDJI OJ
>JINODOPO@ OC@ >MDHDI<G <>0 @G@H@10 AIM <>>JHKGD>@ GD<=I
DN < ?POT OJ <>0 <I? K<M@ION C<Q@ < G@B<G ?POT OJ >JH@ OJ OCC(E
>CDG?M@! "J@N OCDN ><N@ DGGPNOM<O @o03606 @G >JI>@KO JA
statutory interpretation  JVboth O0@<7State v. Jackson5l ?

2C@ ><N@ DN <Q<DG<=G@ <COTRNEN@G<R ADI?G<R >JH R<
NPKM@H@ >JPMO COHG
2C@ ?@A@I?<IO <| @G@>0OMD><G >JIOM<>0DIB >JHK<IT R<N AJPI? BP
QDJG<ODIB -1& M@BPG<ODJIN OC<0O G@? 0J <l @HKGIT@@aN ?@<0C
<|I <KKM@IOD>@ DI OM<DIDIB OJP>C@7? < GDQ@ @G@>0OMD><G RDM@
@G@>0OMJ>PODJI 2C@ -1& NO<OPO@ DI LP@NODJI M@LPDM@? "RDG
JI =@C<GA JA OC@ >JHK<IT 2C@ EPMT DINOMP>0ODJI JI RDGGAPG NO<
>JHK<IT <>0@7? RDGGAPGGT JM FIJRDIBGT DA DI?DQD?P<G @HKGJIT@(
>JHK<IT <>0@7? FIJRDIBGT 2C@ @QD?@I>@ DI?D><0@? OC<O NJH@ @
FI@R IM R@OM@ <R<M@ JA GDQ@ RDMDIB DI OC@ QD>DIDOT JA OC@ <
?2@A@I?<IO <KK@<G@? <I? >G<DH@? OC<O OC@ EPMT DINOMP>0ODJI N
NO<O@? OC<0O < >JHK<IT <>0@? RDGGAPGGT JM FIJRDIBGT DA DI?DQL
@HKGIT@@N <>0@? FlARIIB&Guty to reporOC<0O FIJRG@?B@ OJ
OC@ >JHK<IT "J@N OCDN ><N@ DGGPNOM<O@ ©d@nal@B<G >JI>@KO
intent vicarious liability JVboth 0@<?2J.S. v. L.E. Meyers C&. ?

2C@ ><N@ DN <Q<DG<=G@ <OCUDKN GDIEIG<M BJIBG@ >JH



http://scholar.google.com/scholar_case?case=8573128029213310764&hl=en&as_sdt=2,5&as_vis=1
http://scholar.google.com/scholar_case?case=8573128029213310764&hl=en&as_sdt=2,5&as_vis=1
http://caselaw.findlaw.com/wa-supreme-court/1412039.html
http://caselaw.findlaw.com/wa-supreme-court/1412039.html
http://scholar.google.com/scholar_case?case=2854285863509787279&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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N>CJIG<M;><N@ ><N@ CG @I <N;:N?0 <N:QDN JD
N>CJIG<MM
2C@ ?@A@I1?<I0 R<N >JIQD>0@? JA =JOC ADMNO ?@BM@@ HPM?@M -
<AO@M OC@ A<>0 0OJ OC<O HPM?@M 2C@ OMD<G >JPMO ?D? 1JO DINC(
OC<O OC@ JAA@IN@N R@M@ HPOP<GGT @S>GPNDQ@ <I? OC<O OC@
>JIQD>0 OC@ ?@A@I?<I0 JAJI@ JM OC@ JOC@M 2C@ ?@A@I?<IO <Kk
OC@ =<NDN OC<0O C@ R<N @IODOG@? OJ < EPMT DINOMP>0ODJI OC<O
>JIQD>0DJI JI =JOC HPM?@M <I? <>>@NNJIMT <AO@M OC@ A<>0 OJ HP
OCDN ><N@ DGGPNOM<O@ OC@ G @BriGalalemétisIaddCe
for accessory after the fact OC@iminal elements required for
murder JMboth 0@<State v. Melvind . ,JMOC I<MJGDI<

2C@ ><N@ DN <Q<DG<=G@ <QOQUON-SN@BG<R ADI?G<R >JH I>
NPKM@H@ >JPMO COHG

Cases of Interest

Z State v. Merida-Medina. ? ?DN>PNN@N <>>JHKGD>@
GD<=DEOIWK N>CJG<M BJIBG@ >JH
N>CJIG<M;><N@ ><N@ CG @I <N:N?0 <N:QDN
JD N>CJG<MM
Z State v. Guminga ,5 ? ?DN>PNN@N QD><MDJPN GD<=DGDO"
<I? ?P@ KMJ>@OOK N>CJG<M BJIBG@ >JH
N>CJIG<M:><N@ ><N@ CG @I <N;N?0 <N:QDN
JD N>CJG<MM
Z Statenv. State 1J ? ?DN>PNN@N KMDI>DK<G <I?
<>>@NNJIMT >MDHDI<G M@NBAGR=NSOIE<M BJIBG@ >JH
N>CIG<M><N@ ><N@ CG @I <N;N?0 <N:QDN

JD N>CJG<MM
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http://scholar.google.com/scholar_case?case=2854285863509787279&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=2854285863509787279&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://caselaw.findlaw.com/nc-supreme-court/1549865.html
http://caselaw.findlaw.com/nc-supreme-court/1549865.html
http://scholar.google.com/scholar_case?case=9533921177591527482&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=9533921177591527482&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=9533921177591527482&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=9718401866480992202&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=9718401866480992202&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=9718401866480992202&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=5691885691013540689&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=5691885691013540689&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=5691885691013540689&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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Articles of Interest

Z 1IK@>0<0JM GD<=DGDOT I BaIB NM<ik@MN NNMI >JH NJG
K<K@MN >AH <=NOM<>0:;D?

Z 'IJIMKIM<O@ >MDHDI<G GG ERRR KIDIOJAG<R >JH A@<OPM@
<M>CDQ@N >JMKIM<O@ >MDHDI<G GD<=DGDOT N KCK

Z 'MDHDI<G QD><MDJPN GD<=DGDOT DI B@I@M<G
COOK RRR @SK@MD@I>@A@NODQ<G >JH < 4D><MDJPN;GD<=L
:>MDHDI<G D?

Website of Interest

Z 5CDO@ >JGG<M >MDH@CGBIR NBXREMIA@NNJIMN OTK@K<? >JH
RCDO@>JGG<M>MDH@:=GJB M@>@10 <MOD>G@N COHG

Statistics of Interest

Z $'NO<ODNOD>N JI K@1?DIB >JMKIM<O@ <I? N@>PMDOD@N AM<
COOK RRR A=D BJQ NO<ON N@MQD>@N KP=GD><ODJIN ADI<I>L
M@KJIMO ADI<I>D<G >MDH@N M@KJMO _ >JMKIM<O@
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http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1664162
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1664162
http://www.pointoflaw.com/feature/archives/2009/07/corporate-criminal-liability-s.php
http://www.pointoflaw.com/feature/archives/2009/07/corporate-criminal-liability-s.php
http://www.experiencefestival.com/a/Vicarious_liability_criminal/id/1994611
http://www.experiencefestival.com/a/Vicarious_liability_criminal/id/1994611
http://lawprofessors.typepad.com/whitecollarcrime_blog/2009/12/recent-articles.html
http://lawprofessors.typepad.com/whitecollarcrime_blog/2009/12/recent-articles.html
http://www.fbi.gov/stats-services/publications/financial-crimes-report-2009/financial-crimes-report-2009#corporate
http://www.fbi.gov/stats-services/publications/financial-crimes-report-2009/financial-crimes-report-2009#corporate
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Answers to Exercises

$MIHL@>0DJI _.<MOD@N OJ MDH@
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@I@GIK@ >IJPG? =@ >C<MB@? RDOC <I? >JIQD>0@? JA MJ==@N\
accomplice DI H<IT EPMDN?D>0ODJIN .@kg8iSafODI =T

O@GGDIB CDH RC<O ODH@ OC@ N@>PMDOT BP<M? OJJF CDN =
.@I@GIK@ R<N 1JO KM@N@IO <O OC@ N>@I@ DA OC@ OMD@M
?2@O0@MHDI@N OC<0O .@I@GIK@ C<? OC@ KMJK@M >MDHDI<G L
AIM <>>JHKGD>@ GDBpeti@Dagnt JMpurposely JMgeneral

intent JMknowingly ?@K@I1?DIB JI OC@ EPMDN?D>0DJI OC@I
@I@GIK@ ><l =@ C@G? <>>JPI0O<=G@ AJM OCDN >MDH@ ,JO@
.@I@GIK@ <NNDNO@? (PNODI RDOC RIJM?N <I? OC<O RIM?N <M
>JINODOPO@ OC@ >MDHDI<G <>0 @G@H@I0 M@LPDM@? AJM <
GD<=DGDOT

2C@ IPKM@H@ 'JPMO JA +DII@NJO< M@Q@MN@? OC@ ?@A@I"~
>JIQD>0DJI CJG?DIB OC<O OC@ +DlI@NJO< >>JHKGD>@ *D<=DC
10<OPO@ M@LPDM@? HIM@ OC<I K<NNDQ@ <>LPD@N>@I>@ <
@G@H@IO 2C@ >JPMO C@G? OC<O @QD?@I>@ Jted|?P>0 J>>|
OC@ >MDH@ >JPG? Mfhdh@e<lA K<MOD>DKszed@dlMduring

OC@ >MDH@aN >JHHDNNDJI =PO DI OCDN ><N@ OC@ @QD?@!:
DINPAAD>D@I0 OJ PKCJG? OC@ Q@M?D>0

2C@ 'JPMO JA IMDHDI<G KK@<GN JA 2@S<N PKC@G? OC@ ?@A:
>JIQD>0DJI =@><PN@ OC@ QD?@J JA OC@ ?@A@I?<IOaN >JIA@
>IMMJI=IM<O@? OC@ <>>JHKGD>@aN O@NODHJIT 2C@ >JPMO |
C@G? 0OC<0 >IJMMJ=JM<0ODIB @QD?@I>@ ?J@N IJO C<Q@ 0OJ =@
KMJQ@ =@TJI? < M@<NJI<=G@ ?JP=0 OC<0O OC@ ?@A@I?<I0 >Ji
OC@ >MDH@ DO JIGT C<N OJ "O@I? OJ >JIil@>0 CDH OJ OC@

JAA@IN@®ubert v. State 15 ? <>>S@NN@? (IP<MT
COOK N>CJG<M BJIBG@ >JH
N>CJIG<M:><N@ ><N@ CG @I <N;N?0 <N:QODN

JD N>CJG<MM


http://scholar.google.com/scholar_case?case=10119211983865864217&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=10119211983865864217&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=10119211983865864217&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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HIMKIM<ODJI KMJ=<=GT DN IJO QD><MDJPNGT GD<=G@ AJM >\
CIHD>D?@ =@><PN@ M<?aN M@>FG@NN >JI?P>0 ?D? 1JO J>>PN\
N>JK@ JA @HKGJTH@IO OC@ >MDHDI<G CJHD>D?@ J>>PMM@?
driving home&JR@Q@M DA M<? R@M@ M@LPDM@? OJ RIMF RCL
CIJH@ =T H<FDIB RIMF M@G<O@? KCJI@ ><GGN AJM @S<HKG@
GD<=DGDOT >JPG? =@ KM@N@IO DI OCDN DINO<I>@
2C@ 'MDHDI<G 'JPMO JA OC@ 'DOT JA ,@R 7JMF PKC@G? OC@ JI
NO<I? OMD<G CJG?DIB OC<O OC@ KMIJN@>PODJI R<N RDOCDI D
>C<MB@ OC@ H@H=@MN JA OC@ =J<M? JA ?DM@>0JMN PI?@M
2C@ >JPMO NO<O@? OC<O RC@OC@M OC@ =J<M? JA ?DM@>0J
QD><MDJPNGT GD<=G@ R<N < LP@NODJI JA A<>0 0J =@ ?@0@!
EP?B@ JM EPMT <O OMD<G
2C@ EPMT DINOMP>0DJI @SKG<DIN OC<O OC@ NO<OPO@ >MD*F
vicarious liability [JOaccomplice liability 2C@ ?@A@I?<IO >JPG?
<GNJ =@ >C<MB@? <N < KMDI>DK<G JM <>>@NNJIMT PI?@M N@>!
NO<OPO@
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Answers to Exercises

$MIHL@>ODJI >>@NNIMT

#1? JA IC<KO@M +<O@MD<G

IIMT C<N KMJ=<=GT >JHHDOO@? OCG@cedsdiydl BAINO
EPMDN?D>0ODJIN JMTaN M@NKJIN@ OJ OC@ KJGD>@ JAAD>@N
A<GN@ <I? DO <KK@<MN 0J =@ H<?@ RDOC OC@ DIO@I0O OJ C(
@N><K@ ?@0@>0DJI ,JO@ OC<O IIMT M@I1?@MN <NNDNO<I>@
=PO RIM?N <M@ @!JPBC 0OJ >JINODOPO@ OC@ >MDHDI<G <>0 @
M@LPDM@? AJM <>>@NNJIMT !'IMT DN 1JO <I <>>JHKGD>@ OJ H<
>SMDH@ =@><PN@ NC@ ?D? 1JO <>0 OJ <NNDNO H<I?< RDOC OC
H@O@M ?@NOMP>0DJI <I? OC@AO AGEDI@M>MDIED R<N
>JHHDOO@? &@M A<DGPM@ OJ M@KJIMO OC@ >MDH@ DN KMJ:
AJHDNNDJI OJ <>0_ =@><PN@ DO DN @SOM@H@GT PIGDF@GT ¢
@SDNON M@LPDMDIB DI?DQD?P<GN OJ M@KJIMO OC@AQ >JHHL
KM@N@I>@ >M@egabiBity to act KJIO@IOD<G ?@A@IN@ OJ
<>>@NNIMT RIPG? fa@i®@ G<ODJINCDK RCD>C >M@<O@N <I
@S@HKODJI 0OJ <>>@NNJMT DI NJH@ EPMDN?D>0ODJIN

2C@ 31 'JPMO JA KK@<GN AJM OC@ ,DIOC IDM>PDO PKC@G? OC
?@A@I?<I0aN >JIQD>0DJI AJM C<M=JMDIB < APBDODQ@ =@><P\
<O DNNP@ R<N EPNODAD@p2Hnhggo@ernment intei@kt
<KKM@C@I?DIB ?@<?=@<0 K<M@ION 2C@ >JPMO M@Q@MN@?
>JIQD>0DJI JI N@K<M<O@ BMJPI?N <I DHKMJK@MGT ?M<AO@~?
DI?D>0OH@IO

2C@ -FG<CJH< !JPMO JA IMDHDI<G KK@<GN M@Q@MN@? OC@ !
<|I? <GGIJR@? OC@ ?@A@I?<I0 OJ =@ KMIN@>PO@? AIM <>>@N
>JPMO C@G? OC<O DO DN 1JO 1@>@NN<MT AJM OC@ KMDI>DK<(
RDOC JM >JIQD>0@? JA < A@GJIT OJ KMIN@>PO@ <IJOC@M AJIN
OC<O A@GJIT NJOC@ >CDG?aN <B@ JM KMIN@>PO<=DGDOT DI



IC<KO@M .<MOD@N OJ IMDH@

Answer to Law and Ethics Question

#1? JA IC<KO@M +<O@MD<G

'INDNODIB OC<0 <0né @2NQD?P<G @HKGIT@@ JA OC@ >IMKJIM
>JHHDO < >MDH@ RDOC OC@ M@LPDNDO@ DIO@I0 =@AJM@ DI
GD<=DGDOT PKJI OC@ >JMKthiteOBJIP DI KMIHJIO@N EPNOD>@
BBM@B<ODIB DIO@IO >JPG? C<Q@ A<M M@<>CDIB >JIN@QLP@I>
OC@ <M@I< JA QD><MDJPN >JMKIM<O@ GD<=DGDOT $IM @S<}-
>M@<0@ PIA<DM <1? JQ@MGT C<MNC N@I10O@I>DIB DA @SO@I?«
<>>JHKGD>@ GD<=DGDOT 5C@I <>>JHKGD>@N RIMF OJB@OCG@
<>>JHKGD>@ HPNO KINN@NN OC@ DIO@I10 AJM OC@ >MDH@ O.
<>>JHKGD>@N M@NKJIND=G@ 'H<BDI@ OC@ KIJNND=DGDOD@N
<>>JHKGD>@Na DIO@IO >JPG? =@ <BBM@B<O@? <I? M<DN@? O
NDIDNO@M G@Q@G >>JHKGD>@N RIMFDIB OJB@OC@M OJ >Jt
HDN?@H@<IIM >JPG? =@ KMIN@>PO@? AJM < N@MDJPN <I? PIA
A@GJIT DA OC@DM DIO@ION >JPG? =@ >JH=DI@? <I? @G@Q<O0C
>JMKIM<O@ GD<=DGDOT DN <GM@<?T < G@B<G AD>0DJ| =@><I
>MDHDI<G M@NKJIND=DGDOT AJM >JI?P>0 AMJH <I DI?DQD?P<G
=PNDI@NN @IODOT 2CDN OM<INA@M JA GD<=DGDOT KPIDNC@!
OC@ >JMKJIM<ODJI AJIM >MDH@N OC@T ?D? IJO >JHHDO 'A KMJN
>JPG? NOM@O>C OC@ AD>0ODJI APMOC@M =T >JH=DIDIB OC@ D
Q<MDJPN >JMKIM<O@ @HKGJIT@@N <I? @G@Q<ODIB OC@H OC
>JHKJIMO RDOC IJODJIN JA A<DMI@NN



IC<KO@M .<MOD@N OJ IMDH@

Answers to You Be the Law Professor

#1? JA IC<KO@M +<O@MD<G

' OCDN ><N@ OC@ "DNOMD>0 !JPMO JA KK@<G JA $GIMD?< C@
@QD?@I>@ R<N DINPAAD>D@I10 OJ NPKKIMO @DOC@M OC@ >N
@G@H@OC@ >MDHDI<G DIO@I0O @G@H@IO M@LPDM@7? OJ =@
<>>JHKGD>@ $DMNO OC@ >JPMO C@G? OC<O OC@ D?@IODAD
Q@CD>G@ KMJQ@? "H@M@ KM@N@I>@ <O OC@ N>@I@ _RCD
NPAAD>D@I0O 0OJ >JINODOPO@ OC@ <>>JHKGD>@ >MDHDI<G <>(
OCOM@<AO@M C@G? OC<O <I DIA@M@I>@ JA DIO@IO OJ >JHH
DIKKKMJKMD<O@ RC@I1 OC@ KMIN@>PODJI ?D? 130 KMJQ@ OCC(C
OC<O R<N OC@ =<NDN JA OC@ DIA@M@I>@ 2CPN TJP ><| PN@ (
DGGPNOM<O@ OC@ G@B<G >JI>@kmNidal actHikdBRAD

' OCDN ><N@ OC@ 1PKM@H@ 'JPMO JA 5<NCDIBOJI M@QD@R@
<>>JHKGD>@ GD<=DGDOT NO<OPO@ <I?rid@m@=eecaD DO ?D?
JHDNNDJI OJ <>0 2C@ NO<OPO@ R<N KM@?D><0@7? JI OC@ +J7
7@ Y < DDD RCD>C @SKM@NNGT DI>GP?@N JHDNNDJI OJ
NPAAD>D@IO AIM <>>JHKGD>@ GD<=DGDOT RC@! OC@M@ DN -
NJ OC@ >JPMO C@G? OC<O OC@ 5<NCDIBOJI 10<0@ *@BDNG<C
JA JHDNNDJI OJ <>0 DI OC@ <>>JHKGD>@ GD<=DGDOT NO<OPO(
2C@ >JPMO M@Q@MN@? OC@ A@GJIT HPM?@M >JIQD>0ODJIN =(
DINOMP>0DJI ?D? 130 >JHKJMO RDOC OC@ NO<OPO@ 0!5
OC@T DIO@MKM@O@? DO 2C@ >JPMO <GNJ @SKM@NNGT NO<
5<NCDIBOJI JHDNNDJI OJ <>0 ><|IJO >M@<0@ <>>JHKGD>@ GD<
2CPN TJP ><I PN@ OCDN ><N@ OJ DGGPNOM<O@ OC@ G@B<G >
statutory interpretation andomission to act

2C@ 31 1JPMO JA KK@<GN AJM OC@ 1@Q@IOC IDM>PDO C@G? (
DINOMP>0DJI NCJPG? DI>GP?@ OC@ DI?DQDR2Rx®B @HKGIT@ @a
report FIJIRG@?B@ JM <R<M@I@NN JA ?<IB@MJIPN >JI?DODJIN RC
?@ADIDIB "RDGGAPG_ >JI?P>0 PI?@M OC@ -1& NO<OPO@ 2C@
OC<O <I DI?DQD?P<G @HKGJT@@aN FIIRG@?B@ JM <R<M@I@N
=@ DHKPO@? OJ OC@ >JHK<IT PIG@NN OC@ DI?DQD?P<G @HKC
?POT OJ M@KJIMO OC<O FIJRG@?B@ 2C@ >JPMOaN CJG?DIB AJ:
when< >JPMO NCJPG? DHKPO@ >MDHDI<G DIO@I0 OJ <l @HKGJIT
>JHK<IT <I? OC@efinitionJA >MDHDI<G DIO@IO PI?@M OC@ NO<OP
2CPN TJP ><I PN@ OCDN ><N@ OJ DGGPNOM<O@ OC@ G@B<G >
vicarious liability andcriminal intent

2C@ ,JMOC <MJGDI< 1IPKM@H@ 'JPMO ?DN>PNN@? OC@ @G @}
?7@BM@@ HPM?@M <D?DIB <I1? <=@0O0DIB ADMNO ?@BM@@ HP
<>>@NNIMT <AO@M OC@ A<>0 OJ HPM?@M 2C@ >JPMO M@<>(
>JI>GPNDJI OC<O ADMNO ?@BM@@ HPM?@M <I? <>>@NNJIMT <A
OC<O HPM?@M <M@ HPOP<GGT @S>GPNDQ@ =<N@? JI OC@ >N



IC<KO@M .<MOD@N OJ IMDH@

@G@H@ION M@LPDM@? AIJM @<>C JAA@IN@ 2CPN TJP ><I PN(C
DGGPNOM<O@ OC@ G@B<G elém@kaOnfl fistiE @ee
murder andOC@ements of accessory after the fact

#1? JA IC<KO@M +<O@MD<G



Chapter 8

Inchoate Offenses

1?7 NJ GJIB <N OC@ K<MOI@MNCDK DI >MDH@ >JIODIP@N OC@
K<MOI@MN <>0 AJM @<>C JOC@M DI ><MMTDIB DO AJMR<M?

Pinkerton v. U.SDO@2@>0DJI JIN@QLP@I>@N
JA IJINKDM<>T

Source: Image courtesy of Jane F.
Kardashian, MD.


http://scholar.google.com/scholar_case?case=7522663957503397577&hl=en&as_sdt=2&as_vis=1&oi=scholarr

IC<KKO@M 'I>CJ<O0@ -AA@IN@N

8.1 Attempt

| DI>CJ<O@ >MDH@ OC<O
>MDHDI<GDU@N DI@AA@>(
OMTDIB OJ >JHHDO < >MDHI
JAA@IN@

>MDH@ OC<O H<T IJO =@
>JHKG@O@?

DP

DI

LEARNING OBJECTIVES

"@ADI@ <I DI>CJ<O@ >MDH@

"DNODIBPDNC =@OR@@| B@I@M<G <I? NK@>DAD> <OO@HKO NO<OPC
"?@IODAT <I? ?2@N>MD=@ OC@ AJPM O@NON EPMDN?D>0ODJIN PN@ OJ
>MDHDI<G <>0 @G@H@I|O M@LPDM@? AJM <OO@HKO

"@ADI@ KM@K<M<OJMT >MDH@N

"@ADI@ OC@ >MDHDI<G DIO@I10 @G@H@I0O M@LPDM@? AJM <OO@HK
"?@IODAT ORJ KJO@IOD<G ?@A@IN@N OJ <OO@HKO

"DNODIBPDNC =@OR@ @I A<>0OP<G <I? G@B<G DHKJNND=DGDOT
"@ADI@ QJGPIO<MT <=<I?JIH@IO

"@N>MD=@ H@MB@M <I? @SKG<DI OC@ R<T DO <AA@>ON <OO@HKO
I<KGTU@ OC@ M@G<ODJINCDK =@OR@@!| OM<INA@MM@? DIO@IO <I?
"DNODIBPDNC =@OR@@I| OC@ BM<?DIB JA <OO@HKO <I? OC@ >JHKG(

Attempt  >JINKDM<>T <I? NJGD>DO<ODJI <M @nehiddie @ime? Inchoate

H@<IN "EPNO =@BPI DI>DKD@IO DI OC@ 7@RMTES-ROIBE@MN>IJH <>>@NN@?
"@o>@H=@M NM@ADIDODJI JA 'I>CC@K  RRR TIPM?D>0DJI<MT >JH
DI>CJ<O®CJ<O@ >MDH@N ><| =@ G@AO PIADIDNC@? JM DI>JHKG@O@ GO
I@Q@M M@NPGON DI OC@ ADIDNC@? >MDHDI<G JAA@IN@ =JOC >JINKDM<>
>JPG? BDQ@ MDN@ OJ N@K<M<O@ >JHKG@O@? >MDH@N

2C@ M<ODJI<G@ NPKKJMODIB KPIDNCH@I0 AJM <I irevén@a@ >=PDH@ DN
deterrence 'A< ?@A@I?<I0 >JPG? 1J0 =@ <KKM@C@I1?@? PIODG < >MDH@ DN
@IAIM>@H@IO RIPG? 1JO =@ <=G@ OJ DIO@MQ@I@ <I? <Q@MO DIEPMT 0OJ (
KMIJK@MOT 'l <??DODJI < ?2@A@I1?<I0O RCJ DN Pl<=G@ 0OJ >JHKG@O@ < >MDH
<B<DI <I? <B<DI AM@@ AMJH <IT >MDHDI<G >JIN@LP@I>@N

2C@ ?DAAD>PGOT DI CIG?DIB < ?@A@I?<I0 <>>JPI0O<=G@ AJIM <I DI>CJ<O0@ J
>MDH@ DN <N>@MO4<&I8IBf pgres®>@NN<MT OJ DHKPO@ >MDHDI<G
M@NKJIIND=DGDOT RCD>C DN @NK@>D=GS8MR<R@HPROTI @Q@MT DINO<
OC@ >MDH@ DN G@AO PIADIDNC@? 4&BRDIIN>PACQ@ KO

GCﬁBpsis of the History of Attempt

O @<MGT #IBGDNC >JHHJI G<R <OO@HKO R<MO@KCBITHE@CPGCIA@M "<l
+ )<C<l "OO@HKO _ @I>T>GIK@?D< >JH R@=NDO@ <>>@NN@? "@>@H=@N\


http://www.yourdictionary.com/inchoate
http://www.yourdictionary.com/inchoate

IC<KKO@M 'I>CJ<O0@ -AA@IN@N

OO@HKO

COOK_RRR @I>T>GJK@?D< >JH OJKD> OO @HKCPRNBST OC@ G<R @QJGQ@
< 2@A@I?<I0 RCJ >JHHDOO@? <OO@HKO M@NPGODIB DI N@Q@M@ C<MH R
HDIJM >MDH@ OTKD><GGT < HDN?@H@<IIM -1@ JA OC@ ADMNO 2J>PH@IO(
R<NRex v. Scofiel&G? 10@KC@I ( 1>CPGCJA@M "<I + )<C<I » OO@HK!
@I>T>GIK@?D< >JH R@=NDO@ <>>@NN@? "@>@H=@M

COOK_RRR @I>T>GJK@?D< >JH OJKD> O0@HB@HNKIN@MQ<IO R<N
>JIQD>0@7? JA < HDN?@H@<IIM AIJM <OO@HKODIB 0J =PMI 2JRI CDN H<NO@!
GDBCO@? ><I1?G@ NP=NQ@LR@&IQ idi@s #B 0@K )

PKC@G? <I DI?D>0H@10 AJM <OO@HKO@? OC@AO <I? ADMHGT @NO<=GDNC(
<OO@HKO DI #IBGDNC EPMDNKMP?@1>@ 'l HI?@MI ODH@N HINO NO<O@N :
OC@ H<EJMDOT DI NO<OPO@N @S>@KO DI NJH@ NO<O@N OC<O K@MHDO
&JR@Q@M @Q@! DI NO<OPO@N OC@ RIM? ~<O0@HKO_ DN JAO@| G@AO P
>JPMON 0J 2@MDQ@ OC@ H@<IDIB AMIH >JHHJI G<R KMDI>DKG@N

Attempt Statutes

1B@I@M<G OC@M@ <M@ ORJ OTK@N JA <OO@HKO NO<@g#t@@N 1JH@ NO<
<OO@HKO NO<OPO@N OC<O N@O AJMOC <OO@HKO @ G@y+E@IHDB<KKGT
JAA@IN@S .@I<G 1J?@ Y<>>@NN@? "@>@H=@M

COOK G<RJI@>G@ >JH O@S<N K@I<G  -GU@HGENO<O@N <I? OC@ A@?@N
BJIQ@MIH@IO Gpe@fic <OO@HKO NO<OPO@N OC<0O ?@ADI@ <OO@HKO <>>J
specifiedMDH@N NP>C <N HPM?@M MJ==@3/T! ¥ M<K@&@ @NN@? (PI@

COOK RRR G<R>JMI@GG @?P PN>J?@ PN>N@>; ; COHG
)@@K DI HDI? OC<O N@Q@M<G NO<O@N ?J 1JO >MDHDI<GDU@ <OO@HKO DI
>JIND?@M DO < >JHHJI G<RGNDHG@tate +? <>>@NN@? "@>@H=@M

COOK RRR G@<BG@ >JH
SHGO@NPGO <NKS SHG?J> +? ;.  SHG ?J>=<N@ !1*5 0

Attempt Act

2C@riminal act @G@H@IO M@LPDM@? AJM <OO@HKO Q<MD@N ?@K@I?DIB
EPMDN?D>0DCkKO@M 2C@ #G@H@ION JANOMDE@ghts <M @bt
>MDHDI<G <>ON 2CPN < ?@A@1?<10 ?J@N 13O >JHHDO <OO@HKO =T KGJOOL
JAA@QIN@ | @SO@INDJI JA OCDN MPG@ ?D>0<O@N OC<O H@OM@ KM@K<M<
>JINODOPO@ OC@ <OO@HKO >MDHMRetpte-@ @BAH@IRK OC

<>>@NN@? "@>@H=@M COOK N>CJG<M BJJBG@ >JH
N>CJIG<M><N@ ><N@ CG @I <N;N?0 <N:QDN JD N>CJG<MM

&IR@Q@M OC@ >MPS JA <IT <OO@HKEOosEN@IBIKG@ODIB OC@ JAA@IN@ O(
?@A@I1?<I0 HPNO B@O OJ APGADGG OC@ <OO@HKO >MDHDI<G <>0 M@LPDI
<I? ><N@N OC@ <OO@HKO <>0 DN GJIN@GT ?@ADI@? 0J <GGJR OC@ OMD
l@@?@? OJ N@K<M<O@ OMP@ >MDHDI<G <OO@HKO AMJH 1JI>MDHDI<G KM¢


http://www.encyclopedia.com/topic/Attempt.aspx
http://www.encyclopedia.com/topic/Attempt.aspx
http://law.onecle.com/texas/penal/15.01.00.html
http://www.law.cornell.edu/uscode/718/usc_sec_18_00001113----000-.html
http://www.leagle.com/xmlResult.aspx?xmldoc=1995428337Md91_1422.xml&docbase=CSLWAR2-1986-2006
http://www.leagle.com/xmlResult.aspx?xmldoc=1995428337Md91_1422.xml&docbase=CSLWAR2-1986-2006
http://scholar.google.com/scholar_case?case=11148942163253518924&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=11148942163253518924&hl=en&as_sdt=2&as_vis=1&oi=scholarr

O@NO AJM OC@ >MDHDI<(
@G@H@IO M@LPDM@? AJN
OC<O H@<NPM@N CJR >GJI
?@A@I?<I0 DN 0J >JHKG@(
JAA@IN@

O@NO AJM OC@ >MDHDI<(
@G@H@IO M@LPDM@7? AJIN
OC<0 ?@O@MHDI@N RC@(
?@A@I?<I0aN <>0ODJIN DI?D
JOC@M KPMKJIN@ OC<I OJ 3
OC@ >MDH@ <O DNNP@ G
OC@ PI@LPDQJ><GDOT O@

O@NO AJM OC@ >MDHDI<C
@G@H@IO M@LPDM@? AJN
OC<0 <N>@MO<DIN OC<0Q
?2@A@I?<I0O RIPG? KMJ=<=G
?@NDNO AMJH >JHKG@ODI
JAA@IN@ DA DO R@M@ 1JO
DIO@MMPKODJI =T G<R
@IAIM>@H@I0 JM JOC@M
DIO@MQ@IDIB >DM>PHNO<

2C@ +J?@G .@I<G J?@aN g
OC@ >MDHDI<G <>0 @G@H
M@LPDM@? AIM <OO@HKQO
?@A@I?<10 HPNO O<F@

NP=NO<IOD<G NO@KN OJRS<
>JHKG@ODJI JA OC@ JAA@
<M@ >IJMMJI=IJM<ODQ@ JA C
2@A@I1?<I0aN >MDHDI<G DI

OO@HKO

IC<KKO@M 'I>CJ<O0@ -AA@IN@N

(PMDN?D>0ODJIN PN@ AJPM O@NON OJ <N>@MO<DI RC@OC@M OC@ ?@A@!
<OO@HKO >MDHDprGxinify test  res ipsa loquitur test  probable
desistance test <I? OC@ +J?@G .@I<G !3upxsdhtial steps test

Proximity Test

2C@roximity test H@<NPM@N OC@ ?@A@I?<10aN KMIBM@NN =T @S<HDIDIB
?7@A@I?<IO DN OJ >JHKG@ODIB OC@ JAA@IN@ 2C@ ?DNO<I>@ H@<NPM@?
—@OR@@I KM@K<M<ODJI AJM OC@ JAA@IN@ <I? NP>>@NNAPG O@MHDI<OL
left to be donéJO RC<O Celdeady been dor@C<O DN <I<GTai@ronwealth v.
Hamel +<NN KK !O <>>@NN@? "@>@H=@M
COOK N>CJG<M BJJBG@ >JH
N>CIG<M;><N@ ><N@ CG @I <N;N?0 <N;QDN _JD N>CJG<MM
NJH@ EPMDN?D>0ODJIN DA OC@ ?@A@I?<10aN >MDHDI<G DIO@I0 DN >G@<MN
JOl@@? OJ >JH@ <N >GIN@ OJ >JHKG@ODJIBLoPIE @ D@ INZD
<>>@NN@? "@>@H=@M COOK N>CJG<M BJJBG@ >JH

N>CJG<M:><N@ ><N@ CG @I <N:N?0 %@I@M<GGT OC@
?2@A@I?<I0 ?2J@N 1JO C<Q@ OJ M@<>C OC@ G<NO NO@kcpRAJDEorIHKG@C
L ? <>>@NN@? "@>@H=@M COOK N>CJG<M BJIBG@ >JH

s NCIG<M:><N@ ><N@ CG @I <N;N?0 <GOCJPBC H<IT

| <TRREHR<ION ?J
N@ OC@
DIB OC@
Example of the Proximity Test

b <>
1 <e(%@9md< <|? +<O0C@R ?@>D?@ OC@T R<IO 0J KIDNJI OC@DM I@DBC=JMa
C@MPNAEIP?GT <I? >JINDNO@IOGT @Q@MT IDBCO +@GDNN< =PTN NJH@ M<(
jﬁ%@%ml\ﬂ@ NOIJM@ +<OOC@R >J<ON < M<R ADG@O HDBIJI RDOC OC@ KJDN
NPQLEMPC@ A@I>@ DIOJ OC@ I@DBC=JMaN T<M? $JMOPDOJPNGT OC@ I@D
NOQ@MIDBCO ><HKDIB OMDK <I? OC@ ?JB DN RDOC OC@H 2C@ I@SO ?<T <A
. NRG@I>@ +@GDNN< A@@GN M@BM@O <I? >GDH=N JQ@M OC@ A@I>@ OJ!
1 DBePR@! NC@ N@@N OC@ ADG@O PIOJP>C@? JI OC@ BMJIPI? NC@ KD>FN
ce<>F JQ@M OC@ A@I>@ G<O@M ?DNKJINDIB JA DO DI OC@ OM<NC 'A +@GDI
;OQ@PMDN?D>ODJI 0OC<0 ApGRidRty @E@ +@GDNN< <I? +<O0C@R C<Q@ KMJ=<
ATQ%%@OO@? OC@ >MDHDI<G <>0 @G@H@I0 M@LPDM@? AJM <OO@HKO +(
ADIDNG&@éry act@>@NN<MT 0J >JHHDO OC@ >MDH@ JA ?@NOMP>0DJI JA KM
<IDH<G >MP@GOT KJDNJIDIB OC@ ?JB 2C@ JIGT M@<NJI OC@ >MDH@ R<N
>@NNPHH<O@? R<N OC@ <=N@I>@ JA OC@ ?JB RCD>C DN < >DM>PHNO<I>@ .
ORBAMAG 2CPN +@GDNN< <I? +<O0C@R >JPG? HINO GDF@GT =@ >C<MB@? F
@IA OCDN JAA@IN@ 'A +@GDNN< =JPBCO OC@ M<O KJDNJI =PO OC@M@<AO
24@ 0<GF@? +<O0C@R JPO JA KIDNJIDIB OC@ ?JB C@M <p@PaittiBiPG? =@ <
VPO < KINDODQ@ NO@K OJR<M? >JHHDNNDJI JA OC@ >MDH@ 'A +<OOC@R >
NEIBND =PO OC@| >C<IB@? CDN HDI? <I? OCM@R OC@ ADG@O <R<T C@ RJP

:)CgﬂfoM_ <R<T AMJH >JHKG@ODIB OC@ JAA@IN@ &JIR@Q@M JI>@ OC@ ADG@(



http://scholar.google.com/scholar_case?case=3222223363179578849&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=3222223363179578849&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=16336126005486548570&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=16336126005486548570&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=16336126005486548570&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=16336126005486548570&hl=en&as_sdt=2,5

IC<KKO@M 'I>CJ<O0@ -AA@IN@N

OO@HKO

A@I>@ OC@ >Mbix@n&iDJ >JHKG@ODJI OC@ JIGT NO@K G@AO DN OC@ QD
K<MOD>DK<ODJI

Res Ipsa Loquitur Test

Res ipsa loquitur H@<IN "OC@ OCDIB NK@<FN ATNIBIS@TBA "' @ADIDODJI JA
0@N 'KN< *JLPDOPM _ <>>@NN@? "@>@Ca®K ?@ADIDODJIN PNG@B<G >JH
M@N DKN< GJI PO@RWM@N DKN< GJLPDOPM O@NOQur€EaNY/oeS8IG@30C@
<I<GTU@N OC@ A<>ON JA @<>C ><N@ DI?@K@I?@IOGT 3I1?7@M M@N DKN< G
PI@LPDQJ><GDOT OC@ OMD@M JA A<>0 HPNO ?@O@MHDI@ OC<0O <O OC@
stoppedMIBM@NNDIB OJR<M? >JHKG@ODJI JA OC@ JAA@IN@ DO R<N >G@<
?2@A@I17?<IO CQw?other purposeC<I| >JHHDNNDJI JA OC@ NK@>DAD> >MDH@ <O D
?2@O@MHDI<ODJI DN =<N@7? JI OC@ ?@A@I?<lI0aN <>0O]RCD>C H<IDA@NON O

>JHHDO OC@ >Maxi@ v. Wisconsin, 5 ? <>>@NN@? "@>@H=@M
COOK N>CJG<M BJJIBG@ >JH
N>CIG<M;><N@ ><N@ CG @I <N;N?0 _ <N;QDN

Example of the Res Ipsa Loquitur Test

&<MMT R<ION OJ FDGG CDN RDA@ #OC@G AJM OC@ KMJ>@@?N JA C@M GD
>JIO<>0ON CDN AMD@1? (J@ RCJ DN M@KPO@? OJ =@ <”"CDO H<I _<I? N@ON
OC@ I@SO ?<T &<MMT H@@ON RDOC (J@ <I? <NFN CDH DA C@ RDGG HPM?(
OCJPN<I? 2JGG<MN (J@ <BM@@N <I? &<MMT KPGGN JPO < R<? JA ><NC <I|? K
3IAJMOPI<O@GT AIM &<MMT (J@ DN < G<R @IAIM>@H@I0 ?@>JT 'A OC@ NC
K<D? (J@ M@>JBIDU@&@NpS&@quitur JMunequivocality test &<MMT C<N HINO
GDF@GT >JHHDOO@? <OO@HKO@? HPMd@Natid] I BREIIEEDO HPM?@M
RCD>C DN ?DN>PNN@? NCIMQ@Gion&BIMITaHODIB <I? OC@M@<AO@M CDMDI
K<TDIB (J@ OJ FDGG #OC@G DI?D><0@ OC<O C@ C<N 1J JOC@M KPMKJIN@ C
JA #OC@GaN HPM?@M &DMDIB <I? K<TDIB < CDO H<I Di¥eparm@ QB3 @EPNO
OC<0O @QD?@I>@ JA #OC@GaN GDA@ DINPM<I>@ KJGD>T DN JO I@@?@7? O
&<MMTaN >JI?P>0 "NK@<FN AJM DON@GA _ RCD>C DN OC@ @NN@I>@ JA M(
PI@LPDQJ><GDOT

Probable Desistance Test

2C@robable desistance test @ S<HDI@dW farOC@ ?@A@1?7<I0 C<N KMIBM@NN@*
OJR<M? >JHHDNNDJI JA OC@ >MDH@ M<OC@WM@®@OxLsI®GCRAPBA@I?<I0 C<N
G@AO 0J <>>JHKGDNC .PMNP<IO OJ OCDN O@NO <?@A@I1?<I0 >JHHDON <C
NC@ C<N >MINN@? < GDI@ =@TJIpREiH€CO@ IMNC@ RDIRGISIIG@NN
OC@M@ DN <I DIO@MMPKODJI AMJH NJH@ JPOND?@ NJPM>@ G<R @IAIM>(
>DM>PHNO<I>@N =@TJI? CDN JM A@\@®>IDDMPGENDJ. D1 Mandujano $ ?

Al <>>@NN@? "@>@H=@M COOK AOK M@NJPM>@ JMB
>JPMONBJQ > $ $? COHG



http://definitions.uslegal.com/r/res-ipsa-loquitur
http://definitions.uslegal.com/r/res-ipsa-loquitur
http://scholar.google.com/scholar_case?case=3730801887783687670&hl=en&as_sdt=2002&as_vis=1
http://scholar.google.com/scholar_case?case=3730801887783687670&hl=en&as_sdt=2002&as_vis=1
http://ftp.resource.org/courts.gov/c/F2/499/499.F2d.370.74-1445.html
http://ftp.resource.org/courts.gov/c/F2/499/499.F2d.370.74-1445.html
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Example of the Probable Desistance Test

(P?T RCJRIMFN <O 8<G@N E@R@GMT NOIM@ O@GGN C@M $<>@=JJF AML
0J NO@<G < ?D<HJI? I@>FG<>@ JPO JA OC@ N<A@ OC<O @Q@IDIB (P?T ?ML
@G@Q@! Ja>GJ>F <AO@M OC@ NOIM@ C<N >GIN@? 1C@ @IO@MN OC@ =F
LPD>FGT ?DN<=G@N OC@ NOIJM@ <G<MH 1C@ OC@! OPMIN JAA OC@ NOJIM
NC@ >MIP>C@N ?JRI =T OC@ N<A@ <I? =@BDIN 0J @/0@M OC@ >JH=DI<ODJ
JI <I? NC@ =GDIFN NO<MOG@? =T OC@ NDBCO JA N@Q@M<G KIGD>@ JAAD:
<0 C@M 'A OC@ NO<O@ DI RCD>C (P?T GRQ@HAJSEIRNOT@NO (P?T

C<N HINO GDF@GT >JHHDOO@? <OO@HKO@? G<M>@IT <GJIB RDOC =PMBG
JOC@MN JA C@M KG<I ?MJQ@ OJ OC@ >MDH®@ N>@1@ @I0@M@? OC@ =PLC
?DN<=G@? OC@ NOIM@ <G<MH <I? OPMI@? JAA OC@ NOIJM@ N@>PMDOT >-
<>ODJIN DI?D><0@ OC<O (P?T >MINN@? < KJDIO JA 1 M@OPMI 'O DN PIGDFE
C<Q@esisteRDOCIPO OC@ G<R @IAIM>@H@I0 DIO@MMPKODJI RCD>C APGA
<>0 M@LPDM@H@I0 KPMNP<IO 0J OC@ KMJ=<=G@ ?@NDNO<I>@ O@NO

Model Penal Code Substantial Steps Test

2C@ +J?7@G .@I<G J?@ ?@ Q@ GUKEEhTL §eps O@NO DI M@NKJIIN@ OJ OC@ !
Q<MD<I>@ =@OR@@I| ?DAA@M@I0 EPMDN?D>0ODJIN DI @Q<GP<0ODIB OC@ >|
M@LPDM@? AJM <OO@HKO 2C@ NP=NO<IOD<G NO@KN O@NO DN DIO@I?@
OC@ <OO@HKO <>0 <I<GTNDNriff &ykB&®@DS<ODJI 'O DN <GNJ < O@NO OC<
HIM@ GDF@GT OJ M@NPGO DI < >JIQD>0DJI =@><PN@ DO >G<NNDAD@N <N
OC@ JOC@M O@NON HDBCO >JIND?@M JIBgoHeM@BHM<OIMT _

Al <>>@NN@? "@>@H=@M COOK N>CJG<M BJIJBG@ >JH
N>CJIG<M:><N@ ><N@ CG @I <N;:N?0  <N:QDN

2C@ NP=NO<IOD<G NO@KN O@NO C<N ORJ K<MON $DMNO OC@ ?@A@I1?<IC
NO@KN OJR<M? >JHKG@ODJI JA OC@ >MDH@ N OC@ +J?@G .@I<G 1J?@ NO
BPDGOT JA <I <OO@HKO 0J >JHHDO < >MDH@ DA[C@[?J@N[<ITOCDIB RCD>C]
JHDNNDJI >JINODOPODIB < NP=NO<IOD<G NO@K DI < >JPMN@ JA >JI?P>0 KG«
DI CDN >JHHDNNDJI JA OC@ >MDH@ _ +J?@G .@kG1R&l?Y OC@
?@A@I1?<I0aN <>0ODJIN HPNO =@ "NOMJIBGT >JMMJ=IJM<ODQ@ JA OC@ <>0OJ|
KPMKIN@ +J?@G .@I<G J?@2d APMOC@M @GP>D?<0O@ OC@ O@NO OC@
.@1<G 1J?7@ KMJQD?@N N@Q@| @S<HKG@N JA <>ODJlik<xrial sStHNORBEPO@
GJIB <N OC@Tcaivt@orative (dC@ ?@A@|?xIt&aiN2C@ N@Q@| @S<HKG@N <M@
DI R<DO @IOD>DIB OC@ QD>0ODH 0OJBJOJOC@ N>@I@ JA OC@ >MDH@ DIQ
KIO@IOD<G N>@1@ JA OC@ >MDH@ PIG<RAPGGT @IO@MDIB < NOMP>0OPM(
>MDH@ DN OJ =@ >JHHDOO@? KINN@NNDIB HKO@MD<GN OC<0O <M@ NK@>
PIG<RAPG PN@ KJIJNN@NNDIB >JGG@>0DIB JM A<=MD><ODIB H<O@MD<GN
>MDH@aN >JHHDNNDJI <I? NJGD>DODIB <I DIIJ>@10 <B@I10 0J >JHHDO OC@ :
@I<G1JI?@ Y


http://scholar.google.com/scholar_case?case=16336126005486548570&hl=en&as_sdt=2002&as_vis=1
http://scholar.google.com/scholar_case?case=16336126005486548570&hl=en&as_sdt=2002&as_vis=1
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Example of the Substantial Steps Test

)@QDI R<ION 0J MJ= < <MHIM@? ><M OC<0 ?@GDQ@MN ><NC 0J OC@ GJ><
OC@ =<IF AJM ORJ HJIOCN <I? 2@0@MHDIDIB OC@ ?<0@ <I? ODH@ OC<O OC
2@GDQ@MT )@QDI ?@QDN@N < KG<I OC<O C@ OTK@N JI CDN >JHKPO@M -
2@GDQ@MT )@QDI CD?@N < R@<KJI DI CDN E<>F@O0 KJI>F@O <I? H<F@N CD
OC@ =<IF 2C@M@<AO@M C@ CD?@N DI <I <GG@T <I? R<DON AJM OC@ OMF
OC@ OMP>F ?MDQ@N PK <I? K<MFN DI AMJIO JA OC@ =<IF )@QDI R<GFN JQ@
2JIM <I? M@<>C@N AJM CDN R@<KJI &@ DN DHH@?D<0@GT <KKM@C@I?@"
BP<M? RCJ N<R CDH @H@MB@ AMJH OC@ <GG @Tbsay@a)Btdphl DI <
EPMDN?D>0DJI C@ C<N KMJ=<=GT >JHHDOO@? OC@ >MDHDI<G <>0 @G@H
<OO@HKO )@QDI ><N@? OC@ =<IF KG<II@? OC@ MJI==@MT NCJIR@? PK JI C
2<0@ <I? ODH@ RDOC < >JI>@<G@? R@<KJI <I? CD? DI <I <GG@T OJ R<DO A.
<KK@<M 2C@N@ <>ODJIN <M@ DIQ@NODB<ODIB OC@ KJO@IOD<G N>@I@
KINN@NNDIB H<O@MD<GN 0J =@ PN@? DI OC@ >MDH@aN >JHHDNNDJI <I?
2CPN )@QDI C<N >JHKB@&@2=NO<I0D<G NO@KN OC<O >IMMJI=IM<O@ CDN I
@SKM@NN@? DI OC@ KG<I C@ OTK@? RCD>C DN HINO GDF@GT NPAAD>D(
<O0@HKO >MDHDI<G <>0 @G@H@I0 PI?@M OC@ +J?@G .@I<G 1J?@

Figure 8.1various Tests for Attempt Act
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Figure 8.2Crack the Code

Preparatory Crimes

1JH@ NO<O@N C<Q@ NO<OPO@N >MDHDI<GDUDIB =@C<QDJM OC<0O RJIPG?
preparatonPI1?@M <IT JA OC@ AJPM <OO@HKO <>0 O@NON $IJM @S<HKG@ N.
KMJCD=DO OC@ds&esK@A =PMBG<MaN©DJAHG *<RY  <>>@NN@?
"@>@H=@M COOK G<RJI@>G@ >JH I@R TIMF K@I<G

H, X COHG IM @Q@| @a@amfacturd A =PMBG<MaNJNJ3a®l 10<0

Y < <>>@NN@7?"@>@H=@M COOK RRR>B<>0BJQ KP=
>C<K COH1@> < COH ?@A@I?<I0O >JPG? =@ >JIQD>0@7? JA < KM@K<M<C

>MDHgd attempbA OC@ >MDHDI<G <>0 @G@H@10 AIJM =JOC DN KM@N@IO P
>DM>PHNO<I>@N

Example of a Preparatory Crime and Attempt

&<G H<IPA<>OPM@N < GJ>F KD>F <I? O<F@N DO OJ OC@ GJ><G >JDI NCJIK R(
O<F@N OC@ GJ>F KD>F JPO <I? =@BDIN OJ DIN@MO DO DIOJ OC@ >JDI NCJK
N@>PMDOT BP<M? <KKM@C@I?N &<G =@AIM@ C@ DN <=G@ OJ KD>F OC@ C
EPMDN?D>0DJI OC<O KMJCD=DON OC@ H<IPA<>OPM@ JA =PMBG<MaN 0JJGI
>C<MB@? RDOC <I1? >JIQD>0@7? JA H<IPA<>OPM@ JArPNEZRMEN @2PIGN


http://law.onecle.com/new-york/penal/PEN0140.35_140.35.html
http://law.onecle.com/new-york/penal/PEN0140.35_140.35.html
http://www.cga.ct.gov/2009/pub/chap952.htm#Sec53a-106.htm
http://www.cga.ct.gov/2009/pub/chap952.htm#Sec53a-106.htm

?2@A@IN@ OJ <OO@HKO D
?@A@I1?<10 DN <OO@HKODI
>JHHDO < G@B<G <>0 0C<(
NC@ =@GD@Q@N DN DGG(

?2@A@IN@ OJ <OO@HKO D
?@A@I1?<I0 QIGPIO<MDGT A

IC<KKO@M 'I>CJ<O0@ -AA@IN@N

=PMBG<MT =@><PN@ C@ C<N >JHHDOO@? OC@ >MDHDI<G <>0 @G@H@IO |
OC@N@ JAA@IN@N

Attempt Intent

2C@ >MDHDI<G DIO@I10 @G@H@IO M@LPDM@? AJM <OO@HKO DI OC@ H<EJ
OCgpecific intent JIMpurposely OJ >JHHDO OC@ >MDH@ <O.0ONRP &R

Y <>>S@NN@? "@>@H=@M COOK G<RJI@>G@ >JH I@R TIMF K@I<G

H, COHG %@I@M<GGT |J NP>C OCDIB«@i8esdé®Neghigent
<OO@HKO 2CPN DA OC@ KMJIJN@>PODJI A<DGN OJ KMJQ@ =@TJI? < M@<NJI
?2@A@I?<I0 <>0@? KPMKIN@APGGT RDOC DIO@I10 OJ >JHHDO OC@ >MDH@
JK@M<O@f&iNire of proof defense

Example of a Case Lacking Attempt Intent

#MD> DN CDFDIB DI < EPMDN?D>0DJI OGeCkedDERNKTIBUGND> K<PN@N DI
AMJIO JA < NDBI OC<O NO<O@N "$DM@ "<IB@M 2J?<T &DBC _#MD> M@<?N C
>DB<M@0O0O@ GDBCON DO <I? OCMJRN OC@ GDO H<O>C DIOJ NJH@ ?MT =M
NO<MON CDFDIB <I? RC@!| C@ ADIDNC@N CDN >DB<M@OO0O@ C@ OJNN@N O
NJH@ <MD? BM<NN ,@DOC@M OC@ =MPNC IJM OC@ BM<NN =RMD&@@D> KNV
OC@ M@LPDNDO@ >MDHDI<G DIO@I0O AJM <OO@HKO@? M@>FG@NN =PMID
purposeful >JI?P>0 #MD>aN >JI?Reckieds =@><PN@ C@ DN <R<M@ JA < MDNF «
?DNM@B<M?N DO 'A #MD> O<F@N OC@ H<O>C JM GDO >DB<M@0O0@ <I? OM|
OC@H DO DN GDF@GT OC<O C@ C<N OC@ <KKMJKMD<O@ >MDHDI<G DIO@|
&IR@Q@M DI OCDN ><N@ #MD>aN <>0ODJIN ?@HJINOM<O@ ><M@G@NN =@t
1IJO NPAAD>D@10 AJM OC@ >MDH@ JA <OO@HKO

Defenses to Attempt

GJIB RDOC A<DGPM@ JA KMJJA ?@A@IN@N OJ OC@ >MDHDI<G <>0 <I? >MD}
@G@H@&ghl impossibility  <I1? voluntary abandonment ><I <GNJ API>0ODJI <N
;%%@DMH<ODQ@ 2@A@IN@N 0J <OO@HKO DI H<IT EPMDN?D>0DJIN
C@ IM
PRithossibility as a Defense to Attempt
A OC@
I?2RJ OTK@N JA DHKINND=DGDOT ? @@ INENsBDBHNRCD>C ><| API>ODJI

>JHKG@O@GT RDOC?M<RN AMJH

>JHHDNNDJI JA OC@ JAA@!I
=@AJM@ DO DN >JINPHH<O

2C@ ?@A@I1?<10 ><I1J0
>JHKG@O@ OC@ JAA@IN@
OC@ A<>ON <M@ IJO <N C@
=@GD@Q@N OC@H OJ =@
1JO < ?2@A@IN@ OJ <OO@HK

OO@HKO

\@N'\I <?@A@IN@ OJ <OO@adiial mhpossibility RCD>C B@QI@M<GGT ><I1JO *@B<
@PHKINND=DGDOT H@<IN OC<O OC@ ?@A@I?<I0 = @GD@Q@N RC<O C@ JM N

DNlegal RC@I DO DN 1JO $<>0P<G DHKJIJNND=DGDOT H@<IN OC<O OC@ ?@A@
_@;Ijg,\%@o@ OC@ >MDH@ <OO0@HKO&@<@e»<4P0l@\I@IM NC@ =@GD@Q@!I
INNE@ 2C@ +J?7@G .@I<G 1J?@ ?DN<GGJIRN A<>0OP<G DHKJNND=DGDOT <N <"

%@CRDSHPP>0 DN <I <OO@HKO RC@! OC@ ?@A@I1?<I0 "KPMKIN@GT @IB<B@
O



http://law.onecle.com/new-york/penal/PEN0110.00_110.00.html
http://law.onecle.com/new-york/penal/PEN0110.00_110.00.html
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RCD>C RJPG? >JINODOPO@ OC@ >MDH@ DA OC@ <OO0O@I1?<I0 >DM>PHNO<I>
=@GD@Q@N OC@H OJ=@_ +J?@GCG .@I<G J?@ Y

Example of Legal Impossibility

0@QD@R OC@ @S<HKGHEBDG D@N 'KN< *JLPDOPRDZ@N@ GDNN< <I?
+<O0C@R <I? OC@ <OO@HKO@? KIJDNJIDIB JA OC@ I@DBC=JMaN ?JB NNPH
@DBCO@@! +@GDNN< =@GD@Q@N OC<O <I DI?DQD?P<G HPNO =@ OR@IO
KIDNJI =@><PN@ OC<O DN OC@ G<R DI OC@ NO<O@ RC@M@ NC@ GDQ@? .
OC@ NO<O@ DI RCD>C +@GDNN< >PMM@IOGT M@ND?@N <GGJRN OC@ KPN
OCIN@ RCI<M@ @DBCO@@! IMJIG?@M 2C@ ADMNO NOIM@ +@GDNN< @I(
D?@IODAD><ODJI RC@I NC@ OMD@N OJ K<T AJM OC@ M<O KJIDNJI NJ +@GD
<I? G@<Q@N 2C@ N@>JI? NOIM@ +@GDNN< @IO@MN ?J@N 1JO <NF AJM D7
NP>>@NNAPGGT H<F@N OC@ M<O KJIDNJI KPM>C<N@ na@GONDIHICE® KRJ=<
KPM>C<N@ M<O KJDNJI DGG@B<GGT DI OC@ ADMNO NOJM@ NC@ @l0@M@
<OO@HKODIB 0J KPM>C<N@ OC@ M<O KJDNJI DN G@B<G PI?@M OC@ >DM>
HDNO<F@I| =@GD@A OC<O NC@ DN <OO@HKODIB OJ >JHHDO < >MDH@ ?J@!I
G@B<G <>0 Diegalll@

Example of Factual Impossibility

0@><GG AMJH OC@ @S<HKG@=BDJ@ | @@N 'KN< *JLPDORM2Z@NOOC@R
OCM@R < ADG@O >J<O@7? RDOC M<O KJDNJI JQ@M OC@ A@I>@ DIOJ OC@ I
DIO@IO OJ KIDNJI OC@ I@bBC=JMaN ?JB JOC +@GDNN< <|? +<OOC@R <M@
mistakerr@GD@A OC<O OC@ ?JB DN KM@N@I0O <I? RDGG @<0O OC@ ADG@O
<l JQ@MIDBCO ><HKDIB OMDK RDOC DOiHR@ENMINfREBIMI=<=GT RIDGG
@S>PN@ +@GDNN< <1? +<O0C@RaN <OO@HKO +@GDNN< <I? +<O0C@R KPI
>JI?P>0 OC<0O RIJPG? M@NPGO DI OC@ KJIDNJIDIB JA OC@ ?JB DA OC@ A<>Ol
<I? +<O0C@R =@GD@Q@? OC@H OJ =@ 2CPN +@GDNN< <|? +<O0C@R C<Q(
>JHHDOO@? <OO@HKO@? ?@NOMP>0DJI JA KMIK@MOT JM <IDH<G >MP@G(
A<>0 OC<0O OC@DM KG<I >JPG? IJO NP>>@@? PI?@M OC@ >DM>PHNO<I>@N

Voluntary Abandonment as a Defense to Attempt

+<IT EPMDN?D>0DJIN <GGJR < ?@A@lont&riR&bandons OC@ KG<II@?
JAA@IN@ OJ PN@ OCDN <=<I?2JIH@IO <N <I <AADMH<ODQ@&@A@*I@ID0J <O(
Y < <>>@NN@? "@>@H=@M  COOK G<R EPNOD< >JH AGJMD?< >J?@l|
2DOG@6*4' >C<KO@M . COHGRC@ ?@A@IN@ C<N ORJ K<MON $DMNO
?2@A@I1?<I0 HPNO C<Q@ < >C<IB@ JA C@®&Mati@te®IBINDI>M@<N@?
KINND=DGDOT JA ?@0@>0DJI JM < >C<IB@ DI > DM>PHNO<I>@N OC<0O H<F@
>JHHDNNDJI HIM@ ?DAAD>PGO N OC@ +J?@G .@I<G 1J?@ NO<O@N DO DN
?2@A@IN@ OC<O C@ <=<I?Jl@? CDN @AAJMO OJ >JHHDO OC@ >MDH@[PI?@N\
H<IDA@NODIB < >JHKG@O@ <I? QJGPIO<MT M@IPI>D<0ODJI JA CDN >MDHDI<C



http://law.justia.com/florida/codes/2003/TitleXLVI/chapter777/777_04.html
http://law.justia.com/florida/codes/2003/TitleXLVI/chapter777/777_04.html
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5C@1JI@ JAA@IN@ >JH=DI

KPMKIN@[90:@IPI>D<ODJI JA >MDHDI<G KPMKJN@ DN 1JO QJGPIO<MT DA DO
>DM>PHNO<I>@N[RCD>C DI>M@<N@ OC@ KMJ=<=DGDOT JA ?@O@>0ODJI[JM
?DAAD>PGO OC@ <>>JHKGDNCH@I0O JA OC@ >MDHDI<G KPMKIN@_ +J?@G .
1@>J1? OC@ <=<I?JIH@I0 HPNO =@ >JHKG@O@ <I? ><IIJO NDHKGT =@ < KJIN(
3I7@M OC@ +J?@G .@I<G J?@ "9M:@IPI>D<ODJI DN 1JO >JHKG@O@ DA DO D
?@>DNDJI OJ KINOKJI@ OC@ >MDHDI<G >JI?P>0 PIODG < HIM@ <?Q<IO<B@J
OM<INA@M OC@ >MDHDI<G @AAIMO 0J <IJOC@M =PO NDHDG<M[QD>ODH_ -
Y 2C@ QJIGPIO<MT <=<I?JIH@I0 ?@A@IN@ BDQ@N ?@A@I?<ION DI>@IOL
KMJBM@NNDIB OJR<M? >JINPHH<ODJI JA OC@ JAA@IN@ <I? KM@Q@ION OC¢
J>>PMMDIB RDOCJPO OC@ I@@? AIM G<R @IAIM>@H@I0 DIO@MQ@I0DJI

Example of Voluntary Abandonment as a Defense to Attempt

0@QD@R OC@ @S<HKG@ RDOC +@GDNN«@FDOBID OG@NR'KIN< *JLPDOPM
2@NOA +@GDNN< >C<IB@N C@M HDI? <AO@M KPM>C<NDIB OC@ M<O KJDNJ
+<O0OC@R JPO JA KIDNJIDIB OC@ |I@DBC=JMaN AlBuri@BpDaidndoasd

OC@ >MDH@ <I? ><I1JO =@ >C<MB@? RDOC <OO@HKO 'A +<O0OC@R >C<IB@"
>J<ODIB OC@ ADG@O RDOC M<O KJDNJI <I? OCMJRN OC@ Abgh@@ar#R<T +<C
abandoned OC@ >MDH@ <I? ><I1JO =@ >C<MB@? RDOC <OO@HKO ,JO@ 0OC<QO
<I? +<O0C@RaN <>ODJIN <M@ DI OC@ Q@MT @<MGT NO<B@N JA OC@ >MDF
KMIK@MOT JM <IDH<G >MP@GOT <I? KMJ=<=GT RDGG =@ >JIND?@M@7? KM@
OC<I| >JINODOPODIB OC@ >MDHDI<G <>0 @G@H@I0O M@LPDM@? AIJM <O0@|
>GDH=NJQ@M OC@ A@I>@ KD>FN PK OC@ ADG@O <I? O<F@N DO =<>F OJ
DO DN HINO GDF@GT 0JJ G<O@ 0J QJGPIO<MDGT <=<I?JIOC@ >MDH@ O O
<OO@HKO C<N <GM@<?T =@ @I >JHHDOO @ rtry@b:dE@mMment 1IM

factual impossibility ><| API>0ODJI <N ?@A@IN@N

Merger

OO@HKtrges DIOJOC@ >MDH@ DA OC@ >MDH@ DN >JHKG@O@? DI H<IT E
RCD>C H@<IN OC<O OC@ ?@A@I1?<I10 ><I1J0 =@ >C<MBma®RD@ C INT@HH@ ?
>MDH®@x 1J?@ ODO Y <>>@NN@? (<IP<MT COOK G<RIJI@>G@ >JH
B@JMBD< COHG

Example of Merger

0@QD@R OC@ @S<HKG@ RDOC +@GDNN«a+OBID OG@NR'KN< *JLPDOPM

2@NQOC<IB@ OC@ A<>ON <I? <NNPH@ OC<0O OC@ I@DBC=JMaN ?JB @<ON O(
<I? ?2D@N +@GDNN< <I? +<O0C@R KMJ=<=GT ><I1JO =@ >C<MB@? RDOC <00
?@NOMP>0DJI JA KMIK@MOT JM <iindR@NORME@SODJII JA KMIK@MOT JM <IDH:-

RDOC <lJOC@M OO@HKO H@MB

DIOJ OC@ >JHKG@O@7? JAA@!

H<IT EPMDN?D>0DJIN

OO@HKO

N>MF§GOT DI H<IT EPMDN?D>0ODJIN -I>@ OC@ >MDH@ DN >JHKG@O@ OC@

sDIOJ OC@ >JINPHH<O@? JAA@IN@ <I? +@GDNN< <|? +<O0OC@R H<T =
JIGT RDOC ?@NOMP>0DJI JA KMIK@MOT JIM <IDH<G >MP@GOT


http://law.onecle.com/georgia/16/16-4-2.html
http://law.onecle.com/georgia/16/16-4-2.html
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OO@HKO

Figure 8.3Defenses to Attempt

Attempt and Transferred Intent

0@><GG AISKO@M 2C@ #G@H@ION JAGCMDH@2@A@I1?<I0aN >MDHDI<G DI(
><| transfer AMJH O@@nded)QD>ODH ORCQGC&D>0ODH DI NJH@ EPMDN?D>ODJIN
OC@ DIO@IO DN OM<INA@MM@? OC@ ?@A@I?<IO H<T =@ >MDHDI<GGT M@
>JINPHH<O@? JAA@IN@ <B<DINO OC@ @Q@I0OP&tEQptOB+DINCAIZ @
DIO@I?@7? QD>ODH

Example of Attempt and Transferred Intent

0@QD@R OC@ @S<HKG@ RDOC +@GDNN@F+DBID OT@NR'KN< *JLPDOPM

2@NOC<IB@ OC@ A<>ON <I? <NNPH@ OC<0O OC@ I@DBC=JMaN ><O GD>FN C
ADG@O <I? OC@M@<AO@M ?D@N 'A +@GDNN< <I? +<O0OC@R <M@ DI < EPMI
transferred intent OC@T H<T =@ >C<MB@tteRp@d ?@NOMP>0DJI JA KMIJK@MC(
JM <IDH<G >MP@ GNP KIDNJII OC@ I@DBC=JMaN ?JB <I? ?2@NOMP>0DJI JA
KMIK@MOT JM <IDH<G >M&Z@&OKAINIIDIB <I? FDGGDIB OC@ I@DBC=JMaN ><




IC<KKO@M 'I>CJ<O0@ -AA@IN@N

OO@HKO

Attempt Grading

(PMDN?D>0DJIN Q<MT <N Ogfaife @QC@IHKO 1JH@ EPMDN?D>0ODJIN AJGGJR
>JHHJI G<R <I? BM<?@ <OO@##{O0C<| OC@ >JHKG@O @ *JANALIDKD

Y <>>@NN@? "@>@H=@M COOK G<R EPNOD< >JH HDNNJPMD >J?@N
O] COHG -OC@M EPMDN?D>0ODJIN KPIDINE sd0@® @ <OO@HKO @

JAA@IN@ RDOC @S>@KODJIN AJM >@MO<DJINKAEHDID@D? ¥MDH@N
<>>@QNN@? "@>@H=@MCOOK RRR>B<>0BJQ KP=
IC<K COHN@> < COH

Figure 8.4


http://law.justia.com/missouri/codes/2005/t38/5640000011.html
http://law.justia.com/missouri/codes/2005/t38/5640000011.html
http://www.cga.ct.gov/2001/pub/Chap952.htm#sec53a-51.htm
http://www.cga.ct.gov/2001/pub/Chap952.htm#sec53a-51.htm
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KEY TAKEAWAYS

Z 1 DI>CJ<0@ >MDH@ DN < >MDH@ OC<O HDBCO 1JO =@ >JHKG@O@?

Z %@I@M<G <OO@HKO NO<OPO@N N@O AJMOC OC@ @G@H@ION JA <
OC@H 0J <IT >SMDH@ 1K@>DAD> <OO@HKO NO<OPO@N ?@ADI@ <00
NK@>DAD@? >MDH@N NP>C <N <OO@HKO@? HPM?@M MJ==@MT IM

Z 2C@ AJPM O@NON EPMDN?D>0ODJIN PN@ OJ <N>@MO<DI OC@ >MDHDI
M@LPDM@? AJIM <OO@HKO <M@ KMJSDHDOT M@N DKN< GIJLPDOPM
2@NDNO<I>@ <I? NP=NO<IOD<G NO@KN

Z 2C@ KMJISDHDOT O@NO ?@O0@MHDI@N CJR >GIN@ OC@ ?@A@I?<IO [
OC@ >MDH@ =T <I<GTUDIB CJR HP>C DN G@AO 0J <>>JHKGDNC <AO@
AJM OC@ JAA@IN@

Z 2C@ M@N DKN< GILPDOPM O@NO <GNJ ><GG@? OC@ PI@LPDQJI><GL
0C@ ?@A@I1?<I0aN <>ODJIN <O < HJH@IO DI ODH@ OJ ?@0@MHDI@ R
2@A@I1?<10 C<N 1J JOC@M KPMKIN@ OC<I| >JHHDOODIB OC@ >MDH@ <

Z 2C@ KMJ=<=G@ ?@NDNO<I>@ O@NO <I<GTU@N RC@OC@M OC@ ?@A
KMJBM@NN@? NJ A<M OC<O DO DN KMJ=<=G@ C@ JM NC@ RDGG I1JO *
DIO@MMPKODJI AMJIH G<R @IAIM>@H@I0 JM JOC@M DIO@MQ@IDIB >

Z 2C@ NP=NO<IOD<G NO@KN O@NO DN OC@ +J?@G .@I<G 'J?@ O@NO <
RC@OC@M OC@ ?@A@I?<I0 C<N >JHKG@O@? NP=NO<IOD<G NO@KN
>JHHDNNDJI JA OC@ >MDH@ OC<O <M@ >JMMJ=IM<ODQ@ JA OC@ ?@
>MDHDI<G DIO@IO

Z .M@K<M<OJMT >MDH@N >MDHDI<GDU@ KM@K<MDIB 0J >JHHDO < >ML
RIPG? =@ < NO<B@ OC<O DN 0JJ KM@H<OPM@ OJ >JINODOPO@ OC@
@G@H@10 M@LPDM@? AJM <OO@HKO

Z 2C@ >MDHDI<G DIO@I0 @G@H@I0 M@LPDM@? AIJM <OO@HKO DN NK|
KPMKIN@GT 0J >JHHDO OC@ >MDH@ <O DNNP@

Z ND?@ AMJH A<DGPM@ JA KMJJA ?2@A@IN@N 0J <OO@HKO <>0 <I? DIC
KJO@IOD<G ?@A@IN@N 0J <OO@HKO <M@ G@B<G DHKIJNND=DGDOT
<=<I?JIH@IO

Z $<>0P<G DHKINND=DGDOT H@<IN OC@ ?@A@I?<I0 ><I1JO >JHKG@0@
—@><PN@ OC@ A<>ON <M@ 1JO <N OC@ ?@A@I?<10 =@GD@Q@N OC(
DHKJNND=DGDOT DN B@I@M<GGT 1JO < ?@A@IN@ OJ <OO@HKO *@B:-
H@<IN OC@ ?@A@I?<I0 =@GD@Q@N C@ JM NC@ DN <OO@HKODIB O.
=PO OC@ ?@A@I?<I0aN <>ODJIN <M@ <>OP<GGT G@B<G *@B<G DHKJ
B@I@M<GGT < 2@A@IN@ OJ <OO@HKO

Z 4JGPIO<MT <=<I?JIH@10 DN RC@| OC@ ?@A@I?<I0 QJGPIO<MDGT <I?
>JHKG@O@GT RDOC?M<RN AMJH >JHHDNNDJI JA OC@ JAA@ING =@A.
>JINPHH<O@?

Z ' H<IT EPMDN?D>0DJIN <OO@HKO H@MB@N DIOJ OC@ JAA@IN@ DAL
RCD>C H@<IN OC<0 < ?2@A@I?<10 ><I1JO =@ >C<MB@? RDOC <OO@HK(
>JHKG@O0@? >MDH@
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Z 'l <EPMDN?D>0DJI OC<0O <GGJRN AJM OM<INA@MM@? DIO@IO < ?@AC(
><| OM<INA@M AMJH OC@ DIO@I1?@? QD>0ODH OJ OC@ <>0OP<G QD>0D
?@A@I?<IO ><| OC@M@<AO@M =@ >MDHDI<GGT M@NKJIND=G@ AJIM (
>MDH@ <B<DINO OC@ <>0OP<G QD>ODH <I? <OO@HKO <B<DINO OC@ D

Z 1JH@ EPMDN?D>0ODJIN BM<?@ <OO@HKO GJR@M OC<| OC@ >JHKG@C
JOC@MN BM<?@ <OO@HKO OC@ N<H@ <N OC@ >JHKG@O@? JAA@IN
@S>@KODJIN

EXERCISES

INR@M OC@ AJGGJRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @1? JA OC@ >C<KO@M

I<MJG NCJIJON C@M A<OC@M !<MG RDOC H<GD>@ <AJIM@OCJIPBCO &(
GDIB@MN DI < >JH< AJM ORJ HJIOCN <I? OC@I ?D@N !<MJG DN DI < EPN
OC<O M@>JBIDU@N H@MB@M AIJM <OO@HKO <I? OC<O <GNJ M@LPDM
RDOCDIJI@ T@<M <I? < ?<T DA OC@ ?@A@I1?<I0 DN OJ =@ >C<MB@? R
I<I I<MJG =@ >C<MB@? RDOC <OO@HKO@? HPM?@M <I? HPM?@M 5CT
1JO

O@<Btate v. Withrow1l 5 ? 'l Withrow OC@ ?@A@I1?<I0 H<?@
AM@LP@IO QDNDON 0J < CIJIPN@ OC<0O R<N PI?@M G<R @IAIM>@H@I(
5CDG@ N@<M>CDIB OC@ CIPN@ KPMNP<IO OJ < N@<M>C R<MM<IO G
@IAIM>@H@I10 JAAD>@MN N<R OC@ ?@A@I1?<I0 @H@MBDIB AMJH < =
C<? < GI>F@? >GIN@O >JIO<DIDIB < E<M RDOC KDGGN ?DNNJGQDIB DI
OC@ ADMNO NO@K JA H@OC<HKC@O<HDI@ KMJ?P>0DJI 2C@ ?@A@I
>JIQD>0@? JA <OO@HKO@? H@OC<HKC@O<HDI@ KMJ?P>0DJI <I? M@
N@IO@I>@ JA @DBCO@@| T@<MN DI KMDNJI "D? OC@ 1PKM@H@ !JPN
PKCJG? OC@ ?@A@I1?<I0aN >JIQD>0DJI 2C@ ><N@ DN <Q<DG<=G@ <C
COOK N>CJG<M BJJBG@ >JH

N>CJIG<M:><N@ ><N@ CG @I <N;N?0 <N:QODN JD
N>CJG<MM
O@<People v. Strand , 5 ? | Strand OC@ ?@A@I?<I0 R<N

>JIQD>0@? JA <NN<PGO RDOC DIO @it optedHDPDM&EKDIB "D? OC@
+D>CDB<I |IJPMO JA KK@<GN PKCJG? OCDN >JIQD>0DJI 2C@ ><N@ DN
<O OCDN @DBK N>CJG<M BJJBG@ >JH

N>CIG<M;><N@ ><N@ CG @I <N;N?0 <N:QDN JD
N>CIG<MM

OO@HKO


http://scholar.google.com/scholar_case?case=17239945130468444353&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=17239945130468444353&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=17239945130468444353&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=1507705469884283003&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=1507705469884283003&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=1507705469884283003&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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8.2 Conspiracy

>MDHDI<G <BM@@H@I0 O
>JHHDO < >MDH@ A@GJIT M
DI?D>0OH@I0 JM 0J H<DIo<D| <BM

A<GN@ G<RNPDO

LEARNING OBJECTIVES

#SKG<DI RCT >JINKDM<>T DN <I DI>CJ<O@ >MDH@

"@ADI@ OC@ >MDHDI<G <>0 @G@H@I0 M@LPDM@? AJM >JINKDM<>T
IJHK<M@ OC@ >JINKDM<>T JQ@MO <>0 M@LPDM@H@I0 RDOC OC@ >
@G@H@IO M@LPDM@? AJM <OO@HKO

"@ADI@ OC@ >MDHDI<G DIO@I0 @G@H@IO M@LPDM@? AJM >JINKDM
N>@MO<DI RC@OC@M < >J>JINKDM<OJM ><| =@ >MDHDI<GGT M@NKJ
<IJOC@M >J>JINKDM<OJM DN IJO KMIN@>PO@? JM <>LPDOO@?
N>@MO<DI RC@OC@M < >J>JINKDM<OJM HPNO FIJR @Q@MT JOC@M
>J>JINKDM<OJM OJ =@ BPDGOT JA >JINKDM<>T

"DNODIBPDNC =@OR@@I| < RC@@G <I? >C<DI >JINKDM<>T

"@ADI@ OC@ .DIF@MOJI MPG@

"@ADI@ 5C<MOJlaN MPG@

"?@IODAT <I <AADMH<ODQ@ ?@A@IN@ OJ >JINKDM<>T

N>@MO<DI RC@OC@M H@MB@M <KKGD@N OJ >JINKDM<>T

IJHK<M@ Q<MDJPN <KKMJ<>C@N 0OJ >JINKDM<>T BM<?DIB

"@ADI@ A@?@M<G 0'l-

Conspiracy KPIDNC@N ?@A@I1?<ION AJM <BM@@DIB OJ >JHHDO < >MDHDI<G
IJINKDM<>T DN <I DI>CJ<O@ >MDH@ =@><PN@ DO DN KINND=G@ OC<0O OCa@
>JHHDO OC@ KG<Il@? JAA@IN@ &JIR@Q@M < >JINKDM<>T DN >JHKG@O@ <
?@A@I?<ION =@=dh@icit <I? >JHHDO OC@spiracy act RDOC Qso@spiracy

intent 2C@ M<ODJI<G@ AJM KPIDNCDIB ?@A@I?<ION AJM KG<IIDIB <>0ODQDO’
B@I@M<GGT DN 1JO NPAAD>D@I0 OJ >JINODOPO@ OC@ >MDH@ JA <OO@HkK
GDF@GDCJJ? JANP>>@NN RC@I ?@A@I1?<ION RIMF OJB@OC@M OJ KGJO <I

>MDHDI<G JAA®MM@Vv. U.S. 31 <>>@NN@? (<IP<MT
COOK N>CJG<M BJJBG@ >JH
N>CJIG<M;><N@ ><N@ CG @I <N;N?0_ <N;QDN JD N>CJG<MM

'AOC@ ?@A@I?<ION >JHHDO OC@ >MDH@ OC<O DN OC@ J=E@>0 JA OC@ >.
?@A@I?<ION <M@ M@NKJIND=G@ AIMabEQCQIRKIRGE@D@? >MDH@ <N DN
?DN>PNN@®@>0DJI DINQLP@I>@N JA IJINKDM<>T

Conspiracy Act

'Iﬂél %PMDN?D>ODJINH®'®@ act @QG@QH@IO M@LPDM@? AIM >JINKDM<>T DI
H@IO OJ >JHHDO <IT >MDHD$G3 JPADINI® Y <>>@NN@?
(<IP<MT COOK RRR G@B NO<O@ AG PN NO<OPO@N



http://scholar.google.com/scholar_case?case=13576454585730441281&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=13576454585730441281&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0700-0799/0777/Sections/0777.04.html
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IJINKDM<>T

DI?@S >AH KK;HJ?@ "DNKG<T;10<OPO@ 1@<M>C;10MDIB 30*

1@>0DJIN COHGC@ <BM@@H@I10 ?J@N 1JO l@@7? OJ =@ AIMHSGtdM DI R

v. Bond WJII KK <>>S@NN@? (IP<MT

COOK ><N@G<R ADI?G<R >JH >0 >JPMO JA <KK@<GNJH@OQO@H® @N <GNJ

>MDHDI<GDU@ <N >JINKDM<>T OC@ <BM@@H@10 OJ A<GN@GT DI?D>0 <IJO

OC@ <BM@@H@I0 0J A<GN@GT H<DIO<DI <IT GKRNPD @ @H& XP@DG G<I

Y < <>>@NN@? (IP<MT COOK G<R EPNOD< >JH ><GDAJMID< >J?(
K@l COHG -OC@M NO<O@N JIGT >MDHDI<GDU@ <N >JINKDM<>T OC

0J >JHHDO < A@ZAS .@I<G 1J?@ Y <>>@NN@? (<IP<MT

COOK G<RJI@>G@ >JH O@S<N K@I<G COHG

I NJH@ NO<O@N <I1? A@?@Meledt Bl APMOC@M<I>@ JA OC@ >JINKDM<>T DI
M@LPDM®&P! Y <S>>S@NN@? (<IPKMT S COOK- >J?@N GK ADI?G<R >JH
PN>J?@ ' 2C@ +J?@G .@I<G J?@ M@LPDM@N <l JQ@MO <>0 JIGT RC
KG<Ill@? >MDH@ DN "JOC@M OC<I < A@GJIT JAOC@ ADMNO JM N@>JI? ?@BN
1J?7@ Y 2C@ JQ@MO <>0 ?2J@N 1JO C<@@dal=@ H<T =@ KG<IIDIB JM
KM@K<M<OJMT <>0DQDOT OC<0O RJIPG? =@ DINPAAD>D@I10 OJ >JINODOPO@
@G@H@IO M@LPBt@PIASHMLte v. Verive . ? <>>@NN@7? (<IP<MT

COOK RDIBN =PAA<GJ @7?P G<R =>G> R@=<UQ@MDQ@ COH

Example of Conspiracy Act

0@QD@R OC@ @S<HKG@ RDOC +@GDNN@FDBID OG@NR'KN< *JLPDOPM
2@NOI OCDN @S<HKG@ +@GDNN< <|? +<O0OC@R <BM@@ OJ KIDNJI OC@ 1@
=@><PN@ DO =<MFN @Q@MT IDBCO AO@M ?@>D?DIB OC@T RDGG KJIDNJI (
M<O KJDNJI <I? +<O0C@R OC@M@<AO@M >J<ON < ADG@O HDBIJI RDOC DO
OC@ A@I>@ DIOJ OC@ I@DBC=JMaN T<M? 'l < EPMDN?D>0DJI OC<0O ?@ADI@
@G@H@IO AIM >JINKDM<>T <N <| <BM@@H@I10 =@OR@@I| ORJ IM HIM@ OJ
JAA@IN@ +@GDNN< <|? +<O0C@R KMJ=<=GT >JHHDOO@? OC@ >di\NKDM<>T
soon as they agre@d KIDNJI OC@ ?JB 2C@DM <BM@@H@I0 >JPG? =@ Q@M=<C
I@@7? 0J =@ AJMH<G JM DI RMDODIB 'A +@GDNN< <I? +<O0OC@R <M@ DI < EP
M@LPDM@werlact DI APMOC@M<I>@ JA OC@ >JINKDM<>T +@GDNN< <|? +<O
KMJ=<=GT C<Q@ IJO >JHHDOO@? OC@ >JINKDM<>T >MDHD by sthe FHODG +(
poison,JO@ OC<0O OC@ KPM>C<N@ JA OC@ M<O KJDNJI DN IJO NPAAD>D@IO
>MDHDI<G <>0 @G@H@10 MdteRrpM@ ?@NDOMP>0DJI JA KMIK@MOT JM <IDH=
>MP@GOT <N ?DN>PENQ@DRIDI 0@N 'KN< *JLPDOPRIR@NIDM DO RIPG? GDF@
=@ @IJPBC OJ NPKKJRI$PE@yY OJ >JHHDO ?@NOMP>0DJI JA KMIJIK@MOT JM
>MP@GOT

Conspiracy Intent

2C@ @NN@I>@ JA >JINKDM<>T DN <BM@@H@I10 RCD>C M@LPDM@N ORJ JN
&IR@Q@M OC@ HI?@MI <KKMJ<>C DN OC<O < >JINKDM<>T H<T o@geAMMH@?


http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0700-0799/0777/Sections/0777.04.html
http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0700-0799/0777/Sections/0777.04.html
http://caselaw.findlaw.com/ct-court-of-appeals/1255702.html
http://law.justia.com/california/codes/2009/pen/182-185.html
http://law.justia.com/california/codes/2009/pen/182-185.html
http://law.onecle.com/texas/penal/15.02.00.html
http://codes.lp.findlaw.com/uscode/18/I/19/371
http://codes.lp.findlaw.com/uscode/18/I/19/371
http://wings.buffalo.edu/law/bclc/web/azverive.htm
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IJINKDM<>T

OC@ K<MOD@N C<N OC@ <KKMIRNI?®D® DIO@IK>>@NN@? (<IP<MT

COOK RRRDIBJQ G@BDNG<ODQ@ D> ODOG@ <MMANP<COBG
OCDN PIDG<O@M<G QD@R JA >JINKDM<>T < >JINKDM<>T H<T @SDNO =@OR
<G<R @QIAIM>@H@IO ?@>JT RCJ DN KM@O@I1?DIB OJ <BM@@

' OC@ H<EJMDOT JA EPMDN?D>0DJIN OC@ >MDHDI<G DIO@I0O @G@H@IO M
DNpecific intent JMpurposely OJ <BM@@ RDOC <lIJOC@M 0OJ >JHHDO OC@ >MDF
DNNRI®@>0D>PO MDHDI<G (PMT 'INOMP>0DJIN <>>@NN@7? (<IP<MT
COOK RRR EP? >0 BJQ ED >MDHDI<G K<MO N CC@H+J?@G .@1<G 1J?@
NO<O@N "9<: K@MNJI DN BPDGOT JA >JINKDM<>T[DA RDOC OC@ KPMKJIN@ .
A<>DGDO<ODIB DON >JHHDNNDJIC@ < <BM@@N RDOC NP>C JOC@M K@MI
@IB<B@ DI >JI?P>0 RCD>C >JINODOPO@N NP>C >SMDH@ _ +J?@G .@I<G 1J?@
2CDN DIO@I0O C<N ORJ >JHKJI@ION 2C@ KMJIJN@>PODJI HPNO KMJQ@ OC<O !
DIO@I?@?aQke<]? <GNJ DIO@I1?@2@thitOC@ PI?@MGTDIB Jatat@ \W@ewis
I <>>@NN@7? (<IP<MT COOK N>CJG<M BJJBG@ >JH

N>CIG<M;><N@ ><N@ CG @I <N;N?0 <N;QDN _JD N>CJG<MM

Example of Conspiracy Intent

1C@GGAT <I? I<H H@ @O0 <O < =<M <I|? ?2DN>PNN OC@DM G<>F JA ADI<I>@N
OC<ONC@ <I? C@OM AMD@I1? 10@AAT RIMF <O < >JIQ@ID@I1>@ NOIM@ 1<H <
RIPG? GDF@ OJ C@GK CDH MJ=0C@ >JIQ@ID@I>@ NOIM@ RC@! 10@AAT L
<BM@@N 2C@ ORJKG<I OC@ MIJ==@MT 1C@GG@T <I? 1<H <BM@ @ OC<O 1!
B@O<R<T ><M JI OC@ <KKJIDIO@? ?<0@ <I? ODH@ 1C@GG@T DIAIJMHN 1<H (
@SOM@H@GT H@@F <I? A@<MAPG <I? RDGG M@<?DGT C<I? JQ@M ><NC JP
DA 1<H PN@N < A<F@ C<I?BPI 1C@GG@T <I? 1<H KMJ=<=GT C<Q@ OC@ >MD
@G@H@IO M@LPDM@? AJM >JINKDM<>T 1C@GG@T <I? lagiee<tQ@oC@ DIO
togetheFr@><PN@ OC@T =JOC l@@? @<>C JOC@M 0OJ NP>>@NNAPGGT >JHKC
>JIQ@ID@I>@ NOIM@ MJI==@MT 'l <??DODJI 1C@GG@T <I? 1<H C<Q@ OC@ I
successfully commit the robbe@®><PN@ OC@T =JOC R<IO OC@ HJI@T OC@ MJI==(
KMJ?P>@ 2CPN DA 13 JQ@MO <>0 DN M@LPDM@? DI OC@DM EPMDN?D>0ODJ!
GDF@GT C<Q@ >JHKG@O@? OC@ >MDH@ JA >JINKDM<>T <I? H<T =@ KMJNC
JAA@IN@ RC@OC@M JM 1J0 OC@ MI==@MT <>OP<GGT O<F@N KG<>@

Conspiracy Parties

1DHDG<Mdodmplice liability OC@ <>LPDOO<G JA JM A<DGPM@ OJ KMIJN@>PO
OC@ >JINKDM<>T ?2J@N 1JO M@GD@Q@ < >J>JINKDM<OJM AMJH >MDHDI<G NV
H<IT NO<O@ADS .@I<G 1J?@ Y> <>>@NN@7? (<IP<MT

COOK _G<RJI@>G@ >JH O@S<N K@I<G __ 'l €0BGDJI <>J>JINKDM<OJM ?J@

1JO l@@7? @Iow@Q@MT JOC@M >J>JINKDM<OJM OJ =@ <>>JPI0<=G@ <N < H@
>JINKDM<x@= 0@Q 10<0 Il Y <>>@NN@? (<IP<MT
COOK G<R EPNOD<>JH I@=M<NF<>J?@N N DI?@S N OQOEBB <N



http://www.in.gov/legislative/ic/2010/title35/ar41/ch5.html
http://www.jud.ct.gov/ji/criminal/part3/3.3-1.htm
http://scholar.google.com/scholar_case?case=6997065715061309373&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=6997065715061309373&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://law.onecle.com/texas/penal/15.02.00.html
http://law.justia.com/nebraska/codes/2006/s28index/s2802002000.html
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>JINKDM<>T RC@QM@ @<>(
H@H=@M DN >JI1@>0@7? OJ
>@IOM<G >J>JINKDM<OJIM

>JINKDM<>T RC@M@ @<>(
H@H=@M DN DIO@M>Jll@>
GDI@<M A<NCDJI

IJINKDM<>T

OC@ >JINKDM<>T ?@A@I1?<I0 DN <R<M@ OC<0O JOC@M >J>JINKDM<OJMN @S
>JINKDM<>T DN KM@N@IO N OC@ +J?@G .@I<G 1J?@ NO<O@N "9D:A < K@M
>JINKDM<>T[FIJRN OC<O < K@MNJI RDOC RCJH C@ >JINKDM@N OJ >JHHDO <
>JINKDM@? RDOC <1IJOC@M K@MNJI IM K@MNJIN OJ >JHHDO OC@ N<H@ >MI
>JINKDMDIB RDOC NP>C JOC@M K@MNJI IM K@MNJIN RC@OC@M JM 1JO C@
D?@IODOT_ +J?@G .@I<G J?@<MB@ N><G@ >JINKDM<>D@N NP>C <N
>JINKDM<>D@N OJ ?DNOMD=PO@ >JIOM<=<I? JM DGG@B<G ADM@<MHN H<T
H@H=@M NC<MDIB >MDHDI<G M@NKJIND=DGDOT AJM OC@ >JINKDM<>T <I? (
>JINKDM<>T OM<IN<>0ODJI

>JINKDM<>T OC<0O C<N HIM@ OC<I JI@ >MDHDI<G J=E@>0Db@®d NODGG ><I -
>JINKDM<>T 31?7@M OC@ +J?@G .@I<G 1J?7@ "9D:A < K@MNJI >JINKDM@N 0J:
IPH=@M JA >MDH@N C@ DN BPDGOT JA JIGT JI@ >JINKDM<>T NJ GJIB <N NP>
>MDH@N <M@ OC@ J=E@>0 JA OC@ N<H@ <BM@@H@10 JM >JIODIPJPN >JIN
M@G<ODJINCDK _ +J?7@G .@I<G 1J?@ Y

'O DN PN@APG 0OJ PI?@MNO<I? ORJ =<ND> G<MB@ N><G@ >JINKDM<>T JMB<I
RC@@G <I? >C<DI >JINKDMwhb@gbtbnspiracy >JINDNON JA <NDIBG@
>JINKDM<OJM B@I@M<GGT OC@ MDIBG@<?@M RCJ DN DIO@M=>Jll@>0@? O
>J>JINKDM<OJM 2C@ MDIBG@<?@M DN OC@ CP= OC@ JOC@M >J>JINKDM<(
OC@ RCO@@G | @S<HKG@ JA<RC@@G >JINKDM<>T RIPG? =@ < HJ==JNN G
DI?DQD?P<G H@H=@MN JA OC@ HJ= AJGGJRDIB CDN Jdhai@M >JHH<I?N
conspiracy >JINDNON JA >J>JINKDM<OJMN >JIl@>0@7? OJ @<>C JOC@M GDF(
>C<DI| =PO RDOCJPO < >@I0OM<G DIO@M=>JIl@>0@? MDIBG@<?@M | @S<HKC
>JINKDM<>T DN < >JINKDM<>T OJ H<IPA<>OPM@ <I? ?2DNOMD=PO@ < >JIOMJG
RDOC OC@ H<IPA<>OPM@M GDIF@? OJ OC@ OM<INKIMO@M RCJN@GGN O.
?2@<G@M RCJOC@M@<AO@M N@GGN 0OJ < NH<GG@M LP<IODOT ?@<G@M
5C@0C@M OC@ >JINKDM<>T DN RC@@G >C<DIl JM JOC@MRDN@ DA OC@ I
NO<OPO@ JM >JHHJI G<R MPG@ OC<0O @<>C H@H=@M ?J@N 1J0 1@@? OJ K(
@Q@MT JOC@M H@H=@M <N ?DN>PNN@? KM@QDJPNGT OC@ >J>JINKDM<(
M@NKJIIND=G@ AdMs@@acy andOC@ >MDH@ N DO APMOC@MN

N
L

Ji@

~
L

D@7 DI <



IC<KKO@M 'I>CJ<O0@ -AA@IN@N

MPG@ OC<O <GGJRN <?@
0J =@ >JIQD>0@7? JA >JINKI
<I? @Q@MT AIM@N@@<=G
>JHHDOO@? DI APMOC@MCY
OC@ >JINKDM<>T

Figure 8.5

Consequences of Conspiracy

I NJH@ NO<O@N <I1? A@?@M<GGT DI?DQD?P<GN RCJ @IO@M DIOJ < >JINKDI
M@NKJIND=Gs@eAdMasonably foreseeaM®H@ >JHHDOO@? DI APMOC@M<I>@ J.

>JINKDM<UTS. v. Castanedd ? <>>@NN@? (<IP<MT

COOK N>CJG<M BJIBG@ >JH

N>CIG<M;><N@ ><N@ CG @I <N;N?0_ <N:QDN JD N>CJG<MM
2CDN MPG@ DN >®d@®oage =<N@?JIOC@ 31 IPKM@H@ !'JPMO ><N@ C
>M@<O@Pinkerton v. U.S. 31 -l@ A<>0JM PN@? OJ ?@0@MHDI@

AIM@N@@<=DGDOT DN OC@ ?@BM@@ JA OC@ ?@A@I?<I0aN DIQIGQ@H@
2@A@I17<I0 RCJ KG<TN < HDIJM MJG@ DN G@NN GDF@GT OJ =@ >MDHDI<GG
2@A@I17<I0 RCJ C<N < HIM@ NP=NO<IODQ@IBQIC2@a@id ?

<>>@NN@? (<IP<MT  COOK_N>CJG<M BJJBG@ >JH
N>CJG<M;><N@ ><N@ CG @1 <N:N?0 <N:QDN_JD N>CJG<MM

A(glz_ggraple of the Pinkerton Rule

DM<>T

Q@R OC@ @SUBSTDID| #S<HKG@ JA IJINKDM<>RII@IOC@GG@T <I?
@44 NNPH@ OC<0 JI OC@ IDBCO JA OC@ >JIQ@ID@I>@ NOIM@ MI==@MT *

IJINKDM<>T


http://scholar.google.com/scholar_case?case=13576116398000833345&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=13576116398000833345&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=7522663957503397577&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=13576116398000833345&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=13576116398000833345&hl=en&as_sdt=2&as_vis=1&oi=scholarr

IC<KKO@M 'I>CJ<O0@ -AA@IN@N

JAA ?POT KJGD>@ JAAD>@M R<I?@MN DIOJ OC@ NOIM@ OJ KPM>C<N@ >DE
1<H KPGGN JPO CDN A<F@ C<I?BPI *P>T T<IFN C@M >JI>@<G@? C<I?BPI JPO
R<DNO=<I? <I? O@GGN 1<H OJ ?MJK OC@ R@<KJI (JG@l@ <IJOC@M >PNOJH
J=N@MQ@N OC@ ORJ KJDIODIB BPIN <O @<>C JOC@M <I? NPAA@MN < A<O<!
H<IT EPMDN?D>0DJIN =JOC 1C@GG@T <I? 1<H KMJ=<=GT >JPG? =@ >MDHDI<
AJMonspiracy OJ >JHHDO MJ==@teifipted MJ==@MT <I? @Q@er JA JCGQI@
1C@GG@T <I? 1<H <OO@HKO@? OJ >JHHDD fodi@sidecgAMT@ >JINKDM<>T
JOC KG<T@%RajorMJG@ DI OC@ >JINKDM<>T <I? OC@ <OO@HKO@? MJ==@MT
<M@ <>>JP10<=G@ AJM OC@ A IM@N@ @<=G@ >JIN@QLP@I>@N 0J==@MT DN
< ?2@<0C OC<0 J>>PMN ?PMDIB < MJ==@MT DN AIM@N@@<=G@ @Q@I| OCJF
JIGT < KM@O@I? C<I?BPI 2CPN 1C@GG@T <I? 1<H H<T =@ >C<MB@? RDOC <l
JA (JG@l@aN HPM?@M RCD>C DN HINO GDF@GT A@GJIT HPM?@M $@GJIT |
DI ?@0<DGEKO@M 'MDHDI<G &JHD>D?@

WhartonOs Rule

>MDHDI<G JAA@IN@ OC<O M@LPDM@N ORJ K<MOD@N ><I1JO =@ OC@ J=E(
OC<O >JINDNON JA ORJ K<MOD@N 2COWhERBOsDNe<®E@®@@ncert of
action rule 31*@B<G M@ADIDODJI JA 5C<MOJlaN OPG@ _ 31*@B<G >JH R@=NL
(<IP<MT COOK ?@ADIDODJIN PNG@B<G >JH R RCE&NRAIN®NFG@
NO<OPO@ ><| @SKM@NNGT >MDHDI<GDU@ < >JINKDM<>aL0ayafiHei@<I T >M
MPG@ PMM@IOGT 5C<MOJlaN MPG@ ><I JK@pteQ @ ptivr EPPBED<KKGD@?
DIOC@ <=N@I>@ JA G@BDNG<ODQ@ DIO@Ielby.QCH 3NOM<MT

<>>@NN@? (<IP<MT COOK N>CJG<M BJJBG@ >JH

N>CIG<M:><N@ ><N@ CG @1 <N;N?0 <N:QDN JD N>CJG<MM

Example of a Case Where WhartonOs Rule Is Inapplicable

(<@ <I? 0J=@MO >JINKDM@ RDOC "JI (J<ll@aN KDHK 0OJ @IB<B@ DI KMJNOI
J<Il@ <I? 0J=@MO B@O ><PBCO DI OC@ <>0 JA @IB<BDIB DI KMINODOPODJI
MPG@ OC<O >M@<O@N < EF$3GH@ JAAD>@M 5C<MOJlaN MPG@ KMJ=<=GT 2J@N IJO <KKGT DI OCDN ><
KM@NPHKODJI KMJCD=DODIB@IB<BDIB DI KMIJNODOPODJW@EKRTNI@N OC@ >JINKDM<>T OJ @IB<B@ DI
>JIQD>0DJI AIM >JINKDM<>T 94\ INODOPODIr€sHN@ H=@MN]"JI (J<Il@ <I? 0J=@MO 2CPN 5C<MOJlaN MPG@
OC@ >MDH@ DO APMOC@M NEBE@% _ " _
S IINKDM<>T C<N JIGT ORJ T DIKKKGD><=G@ <I?"JI (J<I@ <I? 0J=@MO HDBCO C<Q@ >JHHDOO(
H@H=@MN <I? OC@ >MDH@ D& @IB<B@ DI KMINODOPODJI ,JO@ OC<O DA JIGT (J<lI@ <I? 0J=@MO >JINKD
APMOC@MN M@LPDM@N ORKMJINODOPODJI 5C<MOJlaN MPG@ H<T <>0 <N < EP?D>D<G KM@NPHKODJI O
H@H=@MN GNJ><GG@? OC@
I @MO JA 0D MPe@ | ~JHHDO >JINKDMxelDC@ >MDH@ DO APMOC@MN

| <AADMH<ODQ@ ?@AQ@IN@ P :
>JINKDM<>T DINJH@ Renunciation as a Defense to Conspiracy

EPMDN?D>0ODJIN DA OC@ ?@A@I1?<IO
QJGPIO<MDGT <I? >JHKG@ 0@ ) SR

PN oCa oG i) KI0@IOD<G ;AADMH<ODQ@ . @A@'IN@BMMHWDMQ:DHDIE’F:M 0J
OCR<MON OC@ >MDH@ OCLIDIETIR<MT <=<I2JIH@IO DI <O@@ititiation ><I IK@M<O@ <N < ?@A@IN@ OJ
J=E@>0 >JINKDM<>T DI NJH@ EPMDN?D>0DJIN DA OC@ ?@A@I1?<I0 >JHKG@O@GT <I

IJINKDM<>T


http://definitions.uslegal.com/w/whartons-rule
http://scholar.google.com/scholar_case?case=16942118715212641737&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=16942118715212641737&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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IJINKDM<>T

M@IJPI>@N OC@ >JINKDM=D ¥ @ <>>@NN@? (<IP<MT
COOK_G<RJI@>G@ >JH @R E@MN@T >O0C@ I@R E@MN@T >J?@ JA >MDHI
COHG2C@ M@IPI>D<ODJI HPNO <GNJ OCR<MO OC@ >MDH@ OC<O DN OC@
>JINKDM<>T 2C@ +J?@G .@I<G 1J?@ <GGJIRN OC@ ?@A@IN@ <I? KMIQD?@N
<AADMH<ODQ@ ?@A@IN@ OC<O OC@ <>0JM <AO@M >JINKDMDIB OJ >JHHD
NP>>@NN JA OC@ >JINKDM<>T PI?@M >DM>PHNO<I>@N H<IDA@NODIB < >JH
QJGPIO<MT M@IPI>D<0ODJI JA CDN >MDHDI<G KPMKIN@_ +J?@G .@I<G 1J?@"

Example of Renunciation

0@QD@R OC@ @S<HKG@ RDOC 1C@G@BFDDII? #3+BKG@ JA IJINKDM<>T
10@I0 ' OCDN @S<HKG@ 1C@GG@T <I? 1<H <BM@@ 0J >JHHDO < MJ==@M1
>JIQ@ID@I>@ NOIM@ RC@M@ 10@AAT DN < ><NCD@M ?EPNO OC@ @S<Hl
<>C<IB@ JA C@<MO <I? >JIO<>ON G<R @IAIM>@H@I0 <=JPO OC@ MJI==@MT
?2MDQ@N 1<H 0J OC@ >JIQ@ID@!>@ NOIJM@ DI OC@ B@O<R<T ><M *<R @IA.
<NF 1C@GG@T 0J C@GK OC@H <KKM@C@I? 1<H <I? NC@ <BM@@N 1C@GC
>JIQ@ID@I>@ NOIM@ <N KG<II@? 2RJ G<R @IAIM>@H@I0 JAAD>@MN ?M@!
<I? KM@O@I? OJ =@ NCJIKKDIB DI OC@ >JIQ@ID@I>@ NOIM@ RC@! 1<H <MMI
1<H KPGGN JPO CDN A<F@ C<I?BPI OC@T <MM@NO CDH 'A 1C@GG@T DN DI
M@>JBIDU@NQB@ation ?@A@IN@ NC@ KMJ=<=GT RDGG C<Q@ < Q<GD? ?@
>C<MB@ JA >JINKDM<>T GOCJPBC 1C@GG@T >JHHDOO@? OC@ >MDHDI<G
RDOC OC@ M@LPDNDO@ >MDHBRotBRHY@MchG@te}@IIPI>@? OC@
>JINKDM<>T <HvartedOC@ >MDH@ OC<O R<N DON J=E@>0 2CPN 1C@GGT C<
M@LPDM@H@ION JA M@IPI>D<ODJI <I? JIGT 1<H H<T =@ >C<MB@? RDOC < >
DI OCDN N>@I<MDJ

Merger

O @<MGT >JHHJI G<R >JINKDM<>T RCD>C R<N < HDiN?@d @K)INDC @

>JHKG@O@? A@GJIT OC<O R<N DON J=E@>0 2C@ H@MB@M R<N =<N@? JI (
KMJI>@?PM<G ?DAA@M@I>@N =@OR@@I| HDN?@H@<IIM <I? A@GJIT OMD<G
?DHDIDNC@? NJ?D? OC@ H@MB@M >JI>@KO 'l HJ?@MI ODH@N >JINKDM<>

DIOJ OC@ >JHKG@O @ Taha@iN@U.S. 3 1 <>>@NN@? (<IP<MT
COOK N>CJG<M BJJBG@ >JH
N>CJIG<M;><N@ ><N@ CG @I <N;N?0_ <N:;:QDN JD N>CJG<MM

2CPN < ?@A@I17<I0 ><l =@ >C<MB@? RDOC <I? >JIQD>0 @ndA HAMRDBIG<>T
OC@ >JINKDM<>T APMOC@MN <N DN ?DN>PNRSDIHIM @' AREREP@I>@N JA

IJINKDM<>T


http://law.onecle.com/new-jersey/2c-the-new-jersey-code-of-criminal-justice/5-2.html
http://law.onecle.com/new-jersey/2c-the-new-jersey-code-of-criminal-justice/5-2.html
http://scholar.google.com/scholar_case?case=10261023883092961366&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=10261023883092961366&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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IJINKDM<>T

Figure 8.6

Conspiracy Grading

1JH@ NO<g@r@dé >JINKDM<>T OC@ N<H@ <N OC@ HINO N@MDJPN JAA@IN@ (
>JINKDM<>TaN J=E@RIN 10<0 Y <>>@NN@? (<IP<MT
COOK _G<RJI@>G@ >JH K@IINTGQ<ID< >MDH@N <I? JA A@QIN@N COH(

-OC@MN BM<?@ >JINKDM<>T GJR@M OC<| OC@ HINO N@MDJPN >JINKDM@?
>MDHDI<GDU@ OC@ >JINKDM<>T OJ >JHHDO < NDHKG@ GJRABQQI@G HDN?(
Iy > <>>@NN@? (<IP<MT COOK G<R EPNOD<>JHO@II@NN@ @

>J?@N  ODOG@ >C<KO@M K<MO IJOC@M QD@R DN OJ N@O < N@K
K@I<GOT AIJM OC@ >JINKDM<>T OJ >JHHDO NG XDIKCH FMDMON@ONN@ ?
(<IP<MT COOK G<RJI@>G@ >JH ><GDAJMID< K@I<G DICOBAG
PI>JINODOPODJI<G OJ KPIDNC >JINKDM<>T HIM@ N@Q@M@GT OC<I OC@ >N
>JINKDM@@ne v. U.S. 31 <>>@NN@? (<IP<MT

COOK N>CJG<M BJIBG@ >JH N>CJIG<M:><N@ ><N@ L

IGPI@ Q 31 CG @I <N;N?0 _ <N;QDN



http://law.onecle.com/pennsylvania/crimes-and-offenses/00.009.005.000.html
http://law.justia.com/tennessee/codes/2010/title-39/chapter-12/part-1/39-12-107
http://law.justia.com/tennessee/codes/2010/title-39/chapter-12/part-1/39-12-107
http://law.onecle.com/california/penal/182.html
http://scholar.google.com/scholar_case?case=14126191414675975192&q=Clune+v.+US&hl=en&as_sdt=2002&as_vis=1
http://scholar.google.com/scholar_case?case=14126191414675975192&q=Clune+v.+US&hl=en&as_sdt=2002&as_vis=1
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A@?@M<G NO<OPO@ OC<

Federal RICO

I M@NKJIN@ OJ <I DI>M@<N@ DI IMB<IDU@? >MDH@ OC@ A@?@M<G BJQ@
Racketeer Influenced and Corrupt Organization Act (RICO) 31!

YY 0'- KMJQD?@N @SO@INDQ@ >MDHDI<G K@I<GOD@N <I? <GNJ <
<>0DJI AdManized crime <I? DI>GP?@N <GG JAA@IN@N OC<O <M@ >MDHDI<G
IM A@?@M<G G<KR GOCJPBC 0'- R<N JMDBDI<GGT DIO@I1?@7? OJ AJ>PN JI NJI
>MDHDI<G =PNDI@NN@N NP>C <N GJ<I NC<MFDIB H<AD< <I|? CDBC NO<F@N
JK@M<0DBAaINI=@MO G<F@T "0'- 2C@ %@I@NDN JA<I '?@< _ =NOM<>0 1J>
0O@N@<M>C ,@ORIJMF R@=NDO@ <>>@NN@C@ER<MEIK@MN NNMI >JH NJG
K<K@MN >AH <=NOM<>0;D? DON HJ?@MI| <KKGD><ODJI DN HP>C =MJ<?@M <I
@I>JHK<NN@N H<IT RCDO@ >JGG<M >MDH@N <I? NH<GG ODH@ >JINKDM<>LC
JMB<IDU<ODJI <GR<TN DIQJGQ@N HIM@ OC<Il JI@ H@H=@M <I? <O OC@ Q@
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http://www.law.cornell.edu/uscode/718/usc_sup_01_18_10_I_20_96.html
http://www.law.cornell.edu/uscode/718/usc_sup_01_18_10_I_20_96.html
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1142930
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1142930
http://www.organized-crime.de/revbar01sonnybarger.htm
http://www.organized-crime.de/revbar01sonnybarger.htm
http://www.norwichbulletin.com/lifestyles/spirituality/x497774422/Courts-Lawsuit-accuses-diocese-of-hiding-sex-abuse
http://www.norwichbulletin.com/lifestyles/spirituality/x497774422/Courts-Lawsuit-accuses-diocese-of-hiding-sex-abuse
http://www.sportsbusinessdaily.com/Daily/Issues/2004/11/Issue-46/Franchises/Arbitration-Ruling-Effectively-Ends-Loria-Rico-Suit.aspx
http://www.sportsbusinessdaily.com/Daily/Issues/2004/11/Issue-46/Franchises/Arbitration-Ruling-Effectively-Ends-Loria-Rico-Suit.aspx
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Figure 8.7

Tom DelLay Convicted of Conspiracy and Money
Laundering Video

(P?B@ 1@I0@I>@N 2JH "@*<T OJ 2CM@@ 7@<MN DI .MDNJI

2JH "@*<T AJMH@M 31 &IPN@ +<EJMDOT *@<?@M R<N >JIQD>0@? JA >JIN
HJI@T G<PI?@MBMG +@T@M "2JH "@*<T DN N@I0@I>@? OJ Q&M@@ T@<N
Angeles TIM&@=NDO@ <>>@NN@? PBPIOOK <MOD>G@N G<ODH@N >JH

E<l I<ODJI G< I< OJH ?@G<T &DN Q@M?D>0 DN NCJRI DI OCDN
QD?@J

>GD>F OJN@@ QD?@J

IJINKDM<>T


http://articles.latimes.com/2011/jan/11/nation/la-na-tom-delay-20110111
http://articles.latimes.com/2011/jan/11/nation/la-na-tom-delay-20110111
http://www.youtube.com/v/KONoIQvpNmk
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KEY TAKEAWAYS
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Z2C@ JQ@MO <>0 M@LPDM@? AIM >JINKDM<>T ><| =@ KM@K<M<OJMT
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EXERCISES
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IJINKDM<>T
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<KK@<G@? CDN >JIQD>0DJI AJM >JINKDM<>T OJ KINN@NN H<MDEP<I<
OJN@GG =@><PN@ OC@ DI?DQD?P<G RDOC RCJH C@ R<N >JINKDMDI
?2@>JT RCJ ?D? 1JO C<Q@ >JINKDM<>T DIO@IO "D? OC@ 1PKM@H@ !JP
,@R &<HKNCDM@ PKCJG? OC@ ?@A@I1?<I0aN >JIQD>0DJI 2C@ ><N@ I
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=@<0 OC@ QD>0ODH RDOC OC@DM ADNON 2C@M@<AO@M OC@ >MDI
FIDA@ AMJH < ?@A@I?<I0 RCJ OC@| R<GF@? <R<T 2C@ >MDHDI<G <>(
NO<==@? OC@ QD>ODH RCJ?D@? <N < M@NPGO 2C@ ?@A@I?<I0O RC
<R<T >G<DH@? OC<0O C@ "<=<I?2JI@?_0OC@ >JINKDM<>T =T G@<QDIB =
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N>CJIG<MM



http://scholar.google.com/scholar_case?case=10340846332108789820&q=State+v.+Blackmer&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=10340846332108789820&q=State+v.+Blackmer&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=10340846332108789820&q=State+v.+Blackmer&hl=en&as_sdt=2,5
http://scholar.google.com/scholar_case?case=1692554406000599210&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=1692554406000599210&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=1692554406000599210&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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LAW AND ETHICS: THE HAN MURDER CONSPIRAC
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<O OMD<G DI?D><0@? < KPM>C<N@ JA B<M=<B@ =<BN ORDI@ PODGDOT
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http://caselaw.lp.findlaw.com/data2/californiastatecases/g023433.pdf
http://www.beloitdailynews.com/articles/1997/11/21/export7262.txt
http://caselaw.lp.findlaw.com/data2/californiastatecases/g023433.pdf
http://caselaw.lp.findlaw.com/data2/californiastatecases/g023433.pdf
http://caselaw.lp.findlaw.com/data2/californiastatecases/g023433.pdf
http://caselaw.lp.findlaw.com/data2/californiastatecases/g023433.pdf
http://caselaw.lp.findlaw.com/data2/californiastatecases/g023433.pdf
http://caselaw.lp.findlaw.com/data2/californiastatecases/g023433.pdf
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http://caselaw.lp.findlaw.com/data2/californiastatecases/g023433.pdf
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8.3 Solicitation

LEARNING OBJECTIVES

#SKG<DI RCT NJGD>DO<ODJI DN <I DI>CJ<O@ >MDH@

"@ADI@ OC@ >MDHDI<G <>0 @G@H@I0 M@LPDM@? AJM NJGD>DO<O
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Solicitation Act

2C@riminal act @G@H@IO M@LPDM@? AJM NJGD>DQw@as) INiB@E@M<GGT
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R<N ?@NDBI@? OJ @AA@>0 NP>C >JHHPID><ODJI _ +J?@G .@I<G 1J?@ Y

Example of Solicitation Act

(DHHT ><GGN CDN AMD@I? !CJJ RCJ DN M@KPO@? OJ =@ < "A@I>@ _ <I? <NF
CDHN@GG NJH@ NOJG@I| ?@NDBI@M NCJ@N 'A (DHHT DN DI < EPMDN?D>0L
OC@ "M@LP@NO_ OamyittDE)DHHT KMJ=<=GT C<N >JHHDOO@? OC@ >MDHL
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ADMNO ?@BM@@ A@GJIT


http://law.onecle.com/texas/penal/15.03.00.html
http://law.onecle.com/new-york/penal/PEN0100.00_100.00.html
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Solicitation Intent
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OC@ >MDHDI<G DIO@IO M@LPDM@7? AJM NJGD>DO<ODJI 'A (DHHT DN DI < EF
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Renunciation as a Defense to Solicitation
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COOK RRR <UG@B BJQ $JMH<0"J>PH@IO <NK DI"J> <MN

COH2DOG@ "J>2TK@ 01 2C@ M@IPI>D<ODJI HRAOrtay<I?

complet&l? HPNGhwart OC@ >MDH@ OC<O DN NJGD>DO@? N OC@ +J?@G .@!I:
ADO DN <| <AADMH<ODQ®@ ?@A@IN@ OC<O OC@ <>0JM <AO@M NJIGD>DODI
>JHHDO < >MDH@ K@MNP<?@? CDH 1JO OJ ?J NJ JM JOC@MRDN@ KM@ Q@!I(
>JHHDNNDJI JA OC@ >MDH@ PI?@M >DM>PHNO<I>@N H<IDA@NODIB < >JHK(
QJGPIO<MT M@IPI>D<0ODJI JA CDN >MDHDI<G KPMKIN@ _ +J?@G .@I<G J?@"

Solicitation Grading

(PMDN?D>0DJIN Q<MT <N Oyfaile RCEDFDO<ODJI 1JH@ EPMDN?D>0ODJIN BM<
NJGD>D0O<0ODJI <>>JM?DIB OJ OC@ >MDH@ NJGD>DO@? RDOC HIM@ N@MD
HIM@ N@Q@M@ NJGD>DO<ODBKPIDECH@IW <>>@NN@? (<IP<MT


http://law.onecle.com/oregon/161-general-provisions/161.435.html
http://law.onecle.com/oregon/161-general-provisions/161.435.html
http://www.azleg.gov/FormatDocument.asp?inDoc=/ars/13/01005.htm&Title=13&DocType=ARS
http://www.azleg.gov/FormatDocument.asp?inDoc=/ars/13/01005.htm&Title=13&DocType=ARS
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1JGD>D0O<0DJI

COOK G<RII@>G@ >JH <G<=<H< >MDHDI<G >J?@ -OCOME BM<?@
NJGD>DO<0ODJI OC@ N<H@ <N OC@ >MDH@ NJGD>RA@Q RO @5>@KODJ!
Y 4 <>S@NN@? (IP<MT COOK G<R EPNOD< >JH >J?@N I@R C<HKNCL

2'2*#*6" 1& .2#0 COHG 1JH@ NO<O@N BM<?@ NJGD>DO<0ODJI <!

HDN?@H@<I#gardles3A OC@ >MDH@ NIBDwsd@ealth v. Barselt<NN
<>>@NN@7? (<IP<MT COOK N>CJG<M BJJBG@ >JH
N>CJIG<M:><N@ ><N@ CG @] <N;N?0O <N:ODN JD N>CJG<MM

<>>@NN@7? (<IP<MT

Figure 8.8


http://law.onecle.com/alabama/criminal-code/13A-4-1.html
http://law.justia.com/codes/new-hampshire/2009/TITLELXII/CHAPTER629/629-2.html
http://law.justia.com/codes/new-hampshire/2009/TITLELXII/CHAPTER629/629-2.html
http://scholar.google.com/scholar_case?case=8677391463974362410&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=8677391463974362410&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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KEY TAKEAWAYS

Z 1JGD>DO<ODJI DN <I DI>CJ<O@ >MDH@ =@><PN@ OC@ >MDH@ OC<O
IJO =@ >JHKG@O@?

Z 2C@ >MDHDI<G <>0 @G@H@I0 M@LPDM@? AJM NJGD>DO<ODJI DN RJ
OC<O DI?P>@N <IJOC@M OJ >JHHDO <IT >MDH@ < ><KDO<G A@GJIT JI
?@BM@@ A@GJIT

Z 2C@ >MDHDI<G DIO@I0 @G@H@I0 M@LPDM@? AJM NJGD>DO<ODJI DI
KPMKIN@GT OJ DI?P>@ <IJOC@M OJ >JHHDO <IT >MDH@ < ><KDO<G A
ADMNO ?@BM@@ A@GJIT

Z 0@IPI>D<ODJI DN <I <AADMH<ODQ@ ?@A@IN@ OJ NJGD>DO<ODJI DA C
QJGPIO<MDGT <I? >JHKG@O@GT M@IJPI>@N CDN JM C@M >MDHDI<G |
OCR<MON OC@ >JHHDNNDJI JA OC@ NJGD>DO@? >MDH@

Z (PMDN?D>0DJIN Q<MT DI OC@DM <KKMJ<>C OJ BM<?DIB NJGD>DO<OD.
EPMDN?D>0DJIN BM<?@ NJGD>DO<ODJI JI < NGD?DIB N><G@ <>>JM?D
NJGD>DO@? NJH@ BM<?@ NJGD>DO<ODJI OC@ N<H@ <N OC@ >MDH(
NJH@ BM<?@ NJGD>DO<ODJI <N < HDN?@H@<IIM M@B<M?G@NN JA C
NJGD>DO@?

1JGD>D0O<0DJI
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EXERCISES

INR@M OC@ AJGGJIRDIB LP@NODJIN IC@>F TIPM <INR@MN PNDIB OC@ <
OC@ @I1? JA OC@ >C<KO@M

1JGD>D0O<0DJI

,<I>T <NFN (@IIDA@M OJ C@GK C@M >JPIO@MA@DO OR@IOT ?2JGG<M
M@APN@N &<N <>MDH@ =@ @| >JHHDOO@? DI OCDN NDOP<ODJI
O@<Planter v. Statel 5 ? | PlanterOC@ ?@A@I1?<I0 OJG? <
AIMH@M KJGD>@ JAAD>@M R@<MDIB < RDM@ OC<0O C@ RIPG? FDGG
NJI DI G<R AJM O@I| OCJPN<I? ?2JGG<MN 2C@ ?@A@I1?<I0 R<N >JIQD>O(
NJGD>DO<ODJI OJ >JHHDO HPM?@M 2C@ ?@A@I1?<I0 <KK@<G@? JI O
C@ ?D?1J0 NJGD>DO OC@ AIMH@M KJGD>@ JAAD>@M OJ >JHHDO HP
NJGD>DO@7? OC@ AJIMH@M KJIGA@DNAIHBDMDHIPM?@M "D? OC@
IJPMO JA IMDHDI<G KK@<GN JA 2@S<N PKCJG? OC@ ?@A@I?<I0aN >JI
2C@ ><N@ DN <Q<DG<=G@GCQIBCBNNEDGE<R ADI?G<R >JH OS >JPMO
JA >MDHDI<G <KK@<GN COHG

O@<People v. Dennis, 5 ? 'l DennisOC@ ?@A@I1?<I0 R<N
>JIQD>0@? JA DI>DO@H@I0 OJ HPM?@M RCD>C DN OC@ +D>CDB<| @
NJGD>DO<ODJI OJ HPM?@M 2C@ ?@A@I1?<I0 <KK@<G@? =<N@? JI OC
NC@ NJGD>DO@? < KIGD>@ JAAD>@M KJINDIB <N < CDO H<Il NJ OC@ K
1JO C<Q@ OC@ DIO@10 OJ HPM?@M <I? OCPN OC@ HPM?@M R<N 1JO F
"D? OC@ +D>CDB<I IJPMO JA KK@<GN PKCJG? OC@ ?@A@I1?<I0aN >JIC
2C@ ><N@ DN <Q<DG<=GC@COCCMN+GIBEM BJIBG@ >JH
N>CIG<M;><N@ ><N@ CG @I <N;N?0  <N:QODN



http://caselaw.findlaw.com/tx-court-of-criminal-appeals/1007515.html
http://caselaw.findlaw.com/tx-court-of-criminal-appeals/1007515.html
http://scholar.google.com/scholar_case?case=4173359376569096786&hl=en&as_sdt=2002&as_vis=1
http://scholar.google.com/scholar_case?case=4173359376569096786&hl=en&as_sdt=2002&as_vis=1
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8.4 End-of-Chapter Material
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Summary

| DI>CJ<O@ >MDH@ HDBCO |@Q@M =@ >JHKG@O@? 2C@ M<ODJI<G@ JA KPIDNCDIB < ?@A@I1?<I0 AJI
KM@Q@IODJI <I? 7@0@MM@I>@ 2C@ OCM@@ DI>CJ<O@ >MDH@N <M@ <OO@HKO >JINKDM<>T <|?

2C@ >MDHDI<G <>0 @G@H@I0 M@LPDM@? AJM <OO@HKO HPNO =@ HIM@ OC<I OCIJPBCON JM H@M(
EPMDN?D>0DJIN PN@ AJPM O@NON 0OJ <N>@MO<DI <OO@HKO 2C@ KMJSDHDOT O@NO <I<GTU@N CJ
>JHKG@ODIB OC@ JAA@IN@ =T @S<HDIDIB CJR HP>C DN G@AO OJ =@ 2JI@ 2C@ ?@A@I?<IO H<T C<Q
>GIN@ OJ >JHKG@ODJI =PO B@I@M<GGT ?J@N 1JO C<Q@ OJ M@<>C OC@ G<NO <>0 =@AIM@ >JHKG(
O@NO GJJFN <O OC@ HIJH@IO DI ODH@ RC@I OC@ ?@A@I1?<I0 NOJKK@? KMIBM@NNDIB OJR<M? >JHK
?2@A@I1?<I0aN <>ON DI?D><0@ OC<O OC@ ?@A@I?<I0 C<N IJ JOC@M KPMKJIN@ OC<I >JHHDNNDJI JA O
?@NDNO<I>@ O@NO AJ>PN@N JI CIR A<M OC@ ?@A@I1?<I0 C<N KMIBM@NN@? OJ N@@ DA DO DN KM.
?@NDNO PIODG OC@ >MDH@ DN >JHKG@O@ 2C@ +J?@G .@I<G 1J?@ NP=NO<IOD<G NO@KN O@NO C-
?@A@I1?<I0 HPNO O<F@ NP=NO<IOD<G NO@KN OJR<M? >JHKG@ODJI JA OC@ >MDH@ 1@>JI? OC@ ?@
NOMJIBGT >IJMMJI=IM<O@ OC@ ?@A@I1?<I0aN >MDHDI<G KPMKIN@

1JH@ EPMDN?D>0ODJIN <GNJ >MDHDI<GDU@ KM@K<M<OJMT >MDH@N NP>C <N OC@ H<IPA<>OPM@ JN
M@K<M<OJMT >MDH@N ><I =@ >JH=DI@? RDOC <OO@HKO PI?@M OC@ <KKMJKMD<O@ >DM>PHNO<I>

2C@ >MDHDI<G DIO@IO @G@H@I0 M@LPDM@? AJM <OO@HKO DN OC@ NK@>DAD> DIO@IO JM KPMKJ
<OO@HKO@? *@B<G DHKJINND=DGDOT ><| =@ < ?@A@IN@ OJ <OO@HKO DA OC@ ?@A@I?<IO HDNO<F
<OO@HKO@? DN DGG@B<G $<>OP<G DHKJNND=DGDOT DN IJO < ?@A@IN@ OJ <OO@HKO DA OC@ >M
OC@ A<>ON <M@ IJO <N OC@ ?@A@I1?<I0 = @GD@Q@N OC@H OJ =@ 4JGPIO<MT <=<|?JIH@IO DN <GNJ
NJH@ EPMDN?D>0ODJIN DA OC@ ?@A@I1?<I0 QJGPIO<MDGT <I? > JHKG@O@GT M@IJPI>@N OC@ <OO0@|

'A < EPMDN?D>0DJI M@>JBIDU@N OM<INA@MM@? DIO@IO <?@A@I1?<I0 ><| =@ >MDHDI<GGT M@NKJI
DIO@I?@? QD>0ODH <I1? OC@ >JHKG@O@? JAA@IN@ <B<DINO OC@ <>0OP<G QD>0ODH 'l H<IT EPMDN?D>
OC@ >MDH@ DA OC@ >MDH@ DN >JHKG@O@? (PMDN?D>0ODJIN Q<MT <N OJ CJR OC@T BM<?@ <OO0@!
OC@ N<H@ JM GJR@M OC<| OC@ >JHKG@O@? JAA@IN@

2C@ >MDHDI<G <>0 @G@H@I10 M@LPDM@? AJM >JINKDM<>T DN <l <BM@@H@I0O OJ >JHHDO <IT >MDH
DI?D>0 <IJOC@M AIJM < >MDH@ JM A<GN@GT H<DIO<DI <IT GKRNPDO ?@K@I?DIB J| OC@ EPMDN?D>0
M@LPDM@ <l JQ@MO <>0 DI APMOC@M<I>@ JA OC@ >JINKDM<>T OC<0O >JPG? =@ < G@B<G JM KM@K:

2C@ >MDHDI<G DIO@IO @G@H@IO M@LPDM@? AIJM >JINKDM<>T DI H<IT EPMDN?D>0ODJIN DN OC@ NK(
<BM@@ <I? OJ >JHHDO OC@ >MDH@ <O DNNP@ 'l NJH@ NO<O@N < >J>JINKDM<OJM ><| =@ KMIN@>P
>J>JINKDM<OJM DN 13O0 KMIN@>PO@? JM <>LPDOO@? !J>JINKDM<OJMN ?J IO I@@? OJ FIJR @Q@MT J

#1? JA IC<KO@M +<O@MD<G
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GJIB <N OC@T <M@ <R<M@ OC<0O JOC@M >J>JINKDM<OJMN @SDNO RC@@G >JINKDM<>T >JII@>ON <
H@H=@M >C<DI >JINKDM<>T >JII@>ON H@H=@MN OJ @<>C JOC@M DI < GDI@<M A<NCDJI

2C@ .DIF@MOJI MPG@ CJG?N >J>JINKDM<OJMN >MDHDI<GGT M@NKJIND=G@ AJM @Q@MT AIM@N@ @
APMOC@M<I>@ JA OC@ >JINKDM<>T 5C<MOJlaN MPG@ >M@<O@N < EP?D>D<G KM@NPHKODJI OC<O-
H@MB@N DIOJ < >JINKDM<>T H<?@ PK JA ORJ K<MOD@N

0@IPI>D<ODJI ><I =@ < ?@A@IN@ OJ >JINKDM<>T DA < >J>JINKDM<OJIM QJGPIO<MDGT <I? >JHKG@O@C
>JINKDM<>T <I? OCR<MON OC@ >MDH@ OC<O DN DON J=E@>0 JINKDM<>T B@I@M<GGT ?J@N |JOH@
JAA@IN@ (PMDN?D>0ODJIN Q<MT <N OJ CJR OC@T BM<?@ >JINKDM<>T 3NP<GGT DO DN BM<?@? OC@
>MDH@ OC<O DN OC@ >JINKDM<>TaN J=E@>0O =PO DO DN 1JO PI>JINODOPODJI<G OJ KPIDNC >JINKDMs
>JINKDM@? JAA@IN@ 2C@ A@?@M<G 0'l- NO<OPO@ DN O<MB@O@? <O JMB<IDU@? >MDH@ DI>GP?D

1JGD>DO<0ODJI DN OC@ DINODB<ODJI JA <I <BM@@H@I0O OJ >JHHDO <IT >MDH@ JM DI NJH@ EPMDN?LC
?@BM@@ A@GJIT 2C@ >MDHDI<G <>0 @G@H@IO M@LPDM@? AIJM NJGD>DO<ODJI DN RIM?N JM >JI?F
>MDHDI<G DIO@IO @G@H@I0 M@LPDM@? AJM NJGD>DO<ODJI DN NK@>DAD> DIO@10 JM KPMKIN@GT

0@IPI>D<ODJI DN < ?@A@IN@ OJ NJGD>DO<ODJI DA DO DN QJGPIO<MT <I? >JHKG@O@ <I? OCR<MON C
(PMDN?D>0ODJIN Q<MT <N OJ CJR OC@T BM<?@ NJGD>DO<0ODJI 1JH@ BM<?@ NJGD>DO<ODJI OC@ N<}
JOC@MN Q<MT OC@ BM<?DIB ?@K@I?DIB JI OC@ >MDH@ NJGD>DO@? <I? NODGG JOC@MN BM<?@ NJ

#1? JA IC<KO@M +<O@MD<G
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YOU BE THE PROSECUTOR

7JP <M@ < KMIN@>POJIM N@ @FDIB < KMJHIODJI 7JP R<IO OJ RDI TIPM |@
NJ OC<O TJP ><| H<F@ < BJJ? DHKM@NNDJI JI TIPM NPK@MDJIM 0@<? OCG
M@QD@R OC@ ><N@ <I? OC@| ?@>D?@ RCR®@P@M 3Bt RIB BRIIH

< KJJIG JA ><N@N <Q<DG<=G@ OJ EPIDIM KMIN@>POJMN !C@>F TIPM <IN
<INR@M F@T <O OC@ @I? JA OC@ >C<KO@M

#1? JA IC<KO@M +<O@MD<G

2C@ ?@A@I?<I0 DN >C<MB@? RDOC RDOI@ iteomtikg®OIDID S5
OC@ RDOI@NN RDOI@NN D?@IODAD@? OC@ ?@A@I?<IO <KJIGD>@
NIJH@JI@ RCIN@SP<GGT <NN<PGO@? C@M <O BPIKIDIO 2C@ ?@A@!
RDOC ORJ DI?DQD?P<GN Ji@ JA OC@H <I $ ' DIAJMH<IO <I? OJG? OC@!
C@ R<IO@? OJ FDGG OC@ RDOI@NN =@AIM@ OMD<G &@ R<N OC@M
<KKM@C@I?@? RDOC < BPI C@ C<? M@>@IOGT O@NO ADM@? DI OC@
RDOI@NNaN CIJIPN@ RCD>C C@ C<? GJ><O@? RDOC OC@ $ ' DIAJMHX<I(
KM@QDJPN J>><NDJI 2C@ EPMDN?D>0DJI DI RCD>C TJP KMIN@>PO@
OC@ "NP=NO<IOD<G NO@KN_ O@NO AJM OC@ <O0@ldKEe2pt0O @G@H(
JMreject OC@ ><N@ Q@s7%¥. Contreras$ ? 2C@ ><N@ DN
<Q<DG<=G@ <O OCONK:ABK M@NJPM>@ JMB >JPMON BJQ > $

$? COHG
2C@ ?@A@I?<I0O < NP=NODOPO@ O@<>C@M DN >C<MB@? RDOC ORJ
attempted >CDG? N@SP<G <=PN@ AJM =GJ>FDIB OC@ ?JJM JA CDN M@I
M@APNDIB OJ <GGJR CDN OCDMO@ @I T@<M JG? NOP?@I0 OJ G@<QC
<GNJ <NF@? OC@ NOP?@I0O AJM < FDNN R<N OJG? "J _<I? HIQ@? CDN
OC@ KMJSDHDOT JA OC@ NOP?@I|Oaatéept@MeEeCO0@ ><N@

0O@<People v. Miller , 71 ? 2C@ ><N@ DN <Q<DG<=G@ <O OCDN
GDIFCOOK N>CJG<M BJJBG@ >JH
N>CIG<M:><N@ ><N@ L
10<I +DGG@M .@IKG@ Q +DGG@M CG @I <N:N?0 <N;TGJ
<N;QDN

2C@ ?@A@I?<10 DN >C<MB@8iRBECDJ >JHHDO H<ING<PBCO@M <I?
Q<MDJPN JOC@M >MDH@N DI>GP?DIB H<ING<PBCO@M 2C@ ?@A@I?
<>LP<DIO<I>@ <BM@@? OJ NCJJO <O NJH@ DI?DQD?P<GN I@<M < CJPI
<I? R<GF@? JQ@M ><MMTDIB BPIN 2C@ ?@A@I1?<I0 ADM@? NCJON <O
RDOC K@JKG@ NO<I?DIB |@<M=T <I? JI@ JA OC@ K@JKG@ R<N CDO <
TJPM NO<O@ OC@ >MDHDI<G DIO@I0O M@LPDM@? AIJM >JINKDM<>T DI
DIO@IO JM KPMKIN@GT OJ <BM@@ <I? OC@ NK@>DAD> DIO@IO JM KF
>JHHDO OC@ >MDH@ OC<0O DN OC@ >JINKDM<>Thabept B@>0 5DGG TJF
reject OC@ ><N@ @&@@¢&v. Montgomery!Jil KK 2C@

><N@ DN <Q<DG<=G@ COORDNSI&E<M BJIBG@ >JH

N>CJIG<M:><N@ ><N@ CG @I <N;N?0 <N:QODN JD N

>CJG<MM



http://ftp.resource.org/courts.gov/c/F2/950/950.F2d.232.91-2021.html
http://ftp.resource.org/courts.gov/c/F2/950/950.F2d.232.91-2021.html
http://scholar.google.com/scholar_case?case=13341924462190148625&q=%22Stan+Miller%22+%22People+v+Miller%22&hl=en&as_sdt=2,5&as_ylo=2007&as_vis=1
http://scholar.google.com/scholar_case?case=13341924462190148625&q=%22Stan+Miller%22+%22People+v+Miller%22&hl=en&as_sdt=2,5&as_ylo=2007&as_vis=1
http://scholar.google.com/scholar_case?case=13341924462190148625&q=%22Stan+Miller%22+%22People+v+Miller%22&hl=en&as_sdt=2,5&as_ylo=2007&as_vis=1
http://scholar.google.com/scholar_case?case=13341924462190148625&q=%22Stan+Miller%22+%22People+v+Miller%22&hl=en&as_sdt=2,5&as_ylo=2007&as_vis=1
http://scholar.google.com/scholar_case?case=355479416909506104&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=355479416909506104&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=355479416909506104&hl=en&as_sdt=2&as_vis=1&oi=scholarr
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2C@ ?@A@I1?<I0 DN >C<MB@GRIMOCOJ OM<AAD> I<M>JOD>N 2C@
?2@A@I1?<I0 R<N DI < Q@CD>G@ RDOC JOC@M DI?DQD?P<GN <I? < ?MP
<KKMJ<>C@? OC@H 2C@ ?@A@I?<I0 B<Q@ OC@ ?MPB ?@<G@M OR@
@S<HDI@ OC@ ?MPBN B<Q@ OC@ ?MPBN =<>F <|? BJO CDN OR@IOT °
2COM@<AO@M < KIGD>@ JAAD>@M RCJ C<? RDOI@NN@? OC@ OM<I
@Q@MTJI@ DI OC@ ><MabbBepEIWigject OC@ ><N@ ®R@tev.

Pinson . ? 2C@ ><N@ DN <Q<DG<=G@ <O OCDN GDIF
COOK N>CJG<M BJJBG@ >JH

N>CIG<M:><N@ ><N@ CG @I <N;N?0 <N:QODN JD
N>CIG<MM

Cases of Interest

#1? JA IC<KO@M +<O@MD<G

Z People v. Hart I<G KK OC ?DN>PNN@N <OO@HKO <I?
OC@ I<OPM<G <I? KMJ=<=G@ >JIN@LP@I>@N ?J>OMDI@
COOK N>CJG<M BJJBG@ >JH
N>CJIG<M;><N@ ><N@ CG
@1 <N;:N?0 <N:QDN JD N>CJG<MM

ZUS.v.Guest31 ?DN>PNN@N >JINKDM<>T <I? OC@ 31
IJINODOPORIOK RRRJT@U JMB ><N@N

Z Reynolds v. State 2@S KK *#6'1 ?DN>PNN@N
NJGD>DO<0DJI OJ >JHHDO ><KDOQGKIPRRRIGI@SDNJI@ >JH
GS ><N@G<R AM@@><N@G<R <>0DJI -*%@0!I<N@"@0<DG AIM
$3** NIPM>@" =>?=< N@<M>C2@MH @/!" 3<6< 37%6 7>#8 N@<M>
C$G<B T G GJ> $!*-5



http://scholar.google.com/scholar_case?case=1966550891971070482&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=1966550891971070482&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=1966550891971070482&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=9438325952737556456&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=9438325952737556456&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://scholar.google.com/scholar_case?case=9438325952737556456&hl=en&as_sdt=2&as_vis=1&oi=scholarr
http://www.oyez.org/cases/1960-1969/1965/1965_65
http://www.oyez.org/cases/1960-1969/1965/1965_65
http://www.lexisone.com/lx1/caselaw/freecaselaw?action=OCLGetCaseDetail&format=FULL&sourceID=bcdba&searchTerm=eQCD.UaXa.UYGX.YcEZ&searchFlag=y&l1loc=FCLOW
http://www.lexisone.com/lx1/caselaw/freecaselaw?action=OCLGetCaseDetail&format=FULL&sourceID=bcdba&searchTerm=eQCD.UaXa.UYGX.YcEZ&searchFlag=y&l1loc=FCLOW
http://www.lexisone.com/lx1/caselaw/freecaselaw?action=OCLGetCaseDetail&format=FULL&sourceID=bcdba&searchTerm=eQCD.UaXa.UYGX.YcEZ&searchFlag=y&l1loc=FCLOW
http://www.lexisone.com/lx1/caselaw/freecaselaw?action=OCLGetCaseDetail&format=FULL&sourceID=bcdba&searchTerm=eQCD.UaXa.UYGX.YcEZ&searchFlag=y&l1loc=FCLOW
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http://www.highbeam.com/doc/1G2-3403000027.html
http://www.highbeam.com/doc/1G2-3403000027.html
http://www.nytimes.com/2008/01/23/us/23padilla.html
http://www.nytimes.com/2008/01/23/us/23padilla.html
http://digitalcommons.uconn.edu/cgi/viewcontent.cgi?article=1071&context=econ_wpapers
http://digitalcommons.uconn.edu/cgi/viewcontent.cgi?article=1071&context=econ_wpapers
http://criminal.laws.com/conspiracy
http://www.ricoact.com
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